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L ocation, L ocation,
L ocation

Ever hear that before? Of course! However, it’snot just location that’s important. It is
school districts, taxes, housing availability, transportation, recreational and cultural facilities
and employment opportunities. Yes, so | guessit islocation.

It is aso about affordability. At thispoint intime, real estate is more affordable than it has
been in many years. Potential buyers, however, are stopped from buying due to tight
lending requirements caused by lenders “fear to lend.” Today it seems they will lend money
to only those that don't really need it.

This market will change. It aways does. Banks make the same mistakes every thirty years or
so. We haveto bail them out. It takes afew years for them to get over the failure and start
lending normally again.

When they do, our business will return. It will return stronger than before. It always does.
Those today that have been unable to buy their first home; been unable to buy-up and get
into that much needed larger house; get into a nicer neighborhood; will be back into the
market. Those buyers who have had to sit on the sidelines aong those buyers that will be
reaching home buying age will combine to make a market that you don’t want to miss.

And did | say lenderswill lend again. Yes, they will. All investors will want to invest in
residential mortgages. They will become quite competitive with each other, offering all
kinds on new low programs. They will offer stated income loans, no doc and no verification
loans.

And did | say here we go again.



Brokerage & Agency

There are two main categories of agency: common law agency and statutory agency. lllinois
follows aform of statutory agency (passed by State law) called designated agency. Article
15, Agency Relationships, of the Illinois Real Estate License Act defines the duties of an
lllinoisreal estate licensee. Article 15 stipulates that areal estate licensee represents the
consumer the licensee is working with, in effect wiping out common law agency and

subagency in lllinois.

Creation of Agency

An agency relationship created by an oral or awritten agreement between the principal and
the agent is called an expressed agency. Typical examples are the written listings, or
Brokerage agreements, between a Broker and a seller of real estate or between a Broker and
a prospective buyer of real estate.

It isimportant to note that the creation of an agency relationship has nothing to do with who
is paying whom. Agency relationships are created by express agreement, by alicensee’s
actions or inactions, and even by implication. The source or anount of compensation does
not create an agency relationship.

Accidental Agency

Unintended or accidental agency can occur if the buyer isled to believe by the Broker’s
actions and representations that the buyer is being represented by that Broker. This
implication can arise, for example, when a Broker gives a buyer advice on negotiations or
suggestions on what price to offer when in fact the Broker is representing the seller.



Agency in lllinois -
Desighated Agency

Agency Relationships—Article 15

Article 15, Agency Relationships, of the lllinois Real Estate License Act of 2000, became
effective December 31, 1994. This law is not intended to affect contractual relationships
that exist between Brokers and their licensees, but is intended to prevent the detrimental
misunderstandings and misinterpretations of relationships among consumers, real estate
Brokers regarding who represents whom.

Article 15 excludes the common law concepts of principal and agent and their fiduciary
relationship and duties: Common law agency and subagency, while not illegal, can be
considered dead in Illinois. The duties required of an Illincisreal estate professional are
statutorily defined by Article 15. Article 15 also may serve as a basis for private rights of
action by sellers, buyers, landlords, tenants, and real estate Brokers. This private right of
actionisonly in Article 15 and is not extended in other parts of the Illinois Real Estate
License Act. In addition, licensees are still subject to liability under the Illinois Fraud and
Deceptive Practices Act, and there is nothing in Article 15 that should be construed as
changing alicensee’s duty under common law regarding the negligent or fraudulent
misrepresentation of material information.

Article 15 defines several terms. A Brokerage agreement is an agreement that could be
either alisting contract or buyer Brokerage agreement. A client is a person represented by a
licensee. A consumer is a person or entity seeking or receiving real estate Brokerage
services. A customer isaconsumer who is not being represented by alicensee, but for
whom the licensee is performing ministerial acts.

Article 15 states that licensees are designated agents considered to be representing the
consumer with whom they are working, unless there is a written agreement between the
Sponsoring Broker and the consumer providing a different relationship. An exception to this
isalicensee who is performing only ministerial acts on behalf of the consumer. Ministeria
actswill be discussed later. Payment or the promise of payment has nothing to do with
whether an agency relationship has been created.
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Contempor aneous Offers

If aclient isinterested in a property and her designated agent shows that property to other
prospective buyers, it might seem to be a breach of duty to the client. Article 15 specifically
states, however, that a licensee does not breach a duty or obligation as a designated agent by
showing aternative properties to prospective buyers or tenants or by showing propertiesin
which the client isinterested to other prospective buyers or tenants. A licensee who receives
a higher fee or compensation based on a higher selling price or lease cost aso does not
violate a duty or obligation to the client.

Since January of 2010, a licensee presenting offers on the same property from two different
clients must disclose this fact in writing to the clients and give the clients the opportunity to
withdraw from the licensee and have the Sponsoring Broker appoint a different designated

agent.

Duties of Licenseeto Client—Statutory Duties

Under Article 15, the licensee must perform the terms of the Brokerage agreement and
promote the best interests of the client. The licensee should seek atransaction at a price and
terms stated in the Brokerage agreement, presenting all offersto and from the client and
disclosing any material facts of which the licensee has actual knowledge that concerns the
transaction. If thisinformation is confidential, however, the licensee is prohibited from
revealing it. The licensee must aso provide for atimely accounting of all moneys and
property received and must obey the specific instructions of the client that are not contrary
to law. The licensee should exercise reasonable skill and care in the performance of
Brokerage services and promote the client’ s best interests as opposed to the licensee' s or any
other person’s self-interest. A licensee will not be held liable to aclient for providing false
information to the client if the false information was provided to the licensee by the
customer unless the licensee knew or should have known the information was incorrect. All
offers, with and without earnest money, whether oral or written, must be presented to the
client.

Duties of Licensee to Customer

Under Article 15, the licensee must treat all customers honestly and cannot negligently or
knowingly give them false information. The licensee also must provide timely disclosure of
all material defects actually known to the licensee concerning the physical condition of the
property that could not be discovered by the customer completing a reasonably diligent
inspection of the property. Thisis an instance in which alicensee owes a duty to disclose
information to someone other than the client. A licenseeis not liable to a customer for
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providing false information to the customer if the false information was provided to the
licensee by the client unless the licensee knew or should have known the information was
incorrect.

Agency Disclosure

Article 15 requires the Broker to advise the consumer of the designated agency relationship
that will exist unless there is awritten agreement between them providing for adifferent
Brokerage relationship. With changesin Article 15 that went into effect in January 2010, the
licensee must provide the client in writing with the name of his the designated agent before
beginning to work with the client. Additionally, the Broker must advise the consumer of
any other agency relationships available through the Broker. Although the Broker need not
state the amount of the commission to be received, the Broker must advise the consumer as
to whether the Broker will share the compensation with Brokers who represent othersin a
transaction.

The same disclosures required in sales have been required in leases as of January 1, 2010.

Confidential Information

Article 15 defines confidential information as information obtained by alicensee from a
client during the term of a Brokerage agreement, or information that was made confidential
by the written request or written instruction of the client. Any information dealing with the
negotiating position of the client or information the disclosure of which could materially
harm the position of the client is aso considered confidential. For example, the designated
agent of a buyer could not reveal to the seller or the seller’ s designated agent that the buyer
had to be out of his present home in aweek or would make a higher offer for the property if
hisfirst offer was regjected. Confidential information can be disclosed only if (a) the client
permits disclosure, (b) the disclosure is required by law, (c) the information becomes public
from another source, or (d) the information concerns the physical condition of the property.

Puffingislegal. Infact it's expected. A licensee has done nothing wrong when they say
“Thisisthe nicest house I’ ve seenin along time. Thisisthe best buy I’ ve seen in along
time.” Puffing is merely exaggerating the truth. Misstatements, dishonest practices and
omissions of material factsareillegal.
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Ministerial Acts

A licensee representing aclient in areal estate transaction may provide assistance to a
customer by performing ministeria acts. Ministerial acts should not be performed in a
manner that would violate the Brokerage agreement with the client or would form a
Brokerage agreement with the customer. Ministerial actsinclude, but are not limited to
those acts that are informative in nature but that do not rise to an active level of
representation on behalf of the customer. Some examples of ministerial acts are
e responding to phone inquiries by consumers as to the availability and pricing of
Brokerage services,
e responding to phone inquiries from consumers concerning the price or location of
property;
e attending an open house and responding to questions about the property from a
Consume;
e setting an appointment to view property with a consumer;
e responding to questions of walk-in consumers concerning Brokerage services or
particular properties,
e accompanying an appraiser, inspector, contractor, or similar third party on avisitto a
property,
e describing a property or aproperty’s condition in response to a consumer’s inquiry;
e completing business or factual information for aconsumer on an offer to purchase on
behalf of the client;
e showing aclient through a property being sold by an owner; and
e referring a consumer to another Broker or service provider.

Dual Agency

Dual agency situations arise when alicensee is representing both the buyer and the seller in
the same transaction. This takes place on alisting for which the licensee is the designated
agent of the buyer and the seller.

A licensee would not be considered adual agent if ssmply answering a phone cal in
response to an ad or talking to a consumer at an open house on alisting for which heisthe
designated agent. These situations are ministerial acts. However, the licensee must be
careful not to go beyond ministerial acts and act as an agent for such consumers. The
licensee should keep in mind the written disclosure requirements previously mentioned.
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Article 15 allows for consensual dual agency, provided certain requirements are met.
Consent to adual agency requires that the licensee who isto act as a dual agent must present
the clients with adual agency disclosure form that includes required statutory language. This
form should be presented to the clients at the time the Brokerage agreement is entered into
and must be signed by the clients before the licensee may act as a dual agent. Consent to act
asadual agent is presumed to have been given when the clients sign thisform. A licensee
cannot, however, be adual agent in any transaction where the licensee or an entity in which
the licensee has an ownership interest is a party to the transaction.

In addition to thisinitial disclosure, when the clients are executing an offer to purchase or
lease in atransaction in which the licensee acted as a dual agent, the licensee must obtain a
written confirmation from the clients giving their consent for the licensee to act as adual
agent. This confirmation may be included in another document such as a contract to
purchase, in which case the clients must initial the confirmation of dual agency.

If aclient declines to enter into or wishes to withdraw from a dual agency agreement, the
withdrawing client may be referred to another designated agent. To receive areferral feein
this situation, written disclosure of the receipt of afee must be given to the withdrawing
client and the client that continues to be represented. Note that only disclosureis required,
not permission.

In adual agency relationship, the client and the licensee are considered to possess only
actual knowledge and information. There is no imputation of knowledge or information
among or between the clients, Brokers, or their affiliated licensees. Licensees cannot act as a
dual agent when selling a property in which they own an interest.

Termination of Brokerage Agreement

After the termination, expiration, or completion of a Brokerage agreement, the Broker does
not owe any further duties except to account for all moneys and property relating to the
transaction, to keep confidential information confidential, or as provided by written
agreement.

In any action brought under Article 15, relief islimited to an injunction, actual damages, and
court costs. The action must have been started within two years of the time the party
bringing the action knew or reasonably should have known of such act or omission. In no
case can the action be brought more than five years from the time the aleged act occurred.
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Miscellaneous
Items

Teamsin a Brokerage Office

In the last ten years, teams in a Brokerage office have become common. Teams can only be
described as a group of licensees in an office working as agroup. While there will be a
team leader or “team captain” everyone isworking for the Sponsoring Broker, not the team
captain. The team might more formally be described as a functional unit working within a
brokerage office. The Sponsoring Broker isresponsible for the licensees in the team and
they must have written employment agreements with the Sponsoring Broker. Their
compensation must be paid by the Sponsoring Broker not the team captain. Also, the team
cannot incorporate or create another business structure within the office. All advertising the
team places must include the name of the sponsoring broker. The team cannot advertisein
their own name.

Errorsand Omissions | nsurance

Because of the frequency of litigation against real estate licensees, most Brokers and
salespeople purchase errors and omissions (E&Q) insurance. E&Q insurance can be
compared to a doctor’s malpractice insurance. When a court finds a licensee has injured
someone in a real estate transaction through a mistake or a misrepresentation, the E&O
insurance company will pay the injured party the amount of the award up to the limits of
the licensee’s policy coverage. If the insurance company feels that it is to its monetary
advantage to settle out of court (e.g., avoiding additional attorney fees), it will try to come
to a settlement with the injured party. A Sponsoring Broker, to reduce financial risk,
should carry E&O and either provide his associates with E&O or require them to carry it.
This requirement for associates to carry E&O should be addressed in the office policy
manual and the employment agreement.

Commercial Broker Lien Act

The lllinois Commercia Broker Lien Act allows lien rightsto areal estate Broker who is
entitled to acommission from a sale or lease of commercia property. The act defines
commercial rea estate as any real estate located in Illinois other than the following: (1) real
estate containing 1 to 6 residential units, (2) real estate on which no buildings or structures
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are located, or (3) rea estate classified as farmland for assessment purposes under the
property tax code. Commercial rea estate does NOT include single-family residential units
such as condominiums, townhouses, or homes in a subdivision when sold, leased, or
otherwise conveyed on a unit by unit basis even though these units may be part of alarger
building or parcel of real estate containing more than 6 residential units.

If the Broker is representing the seller, then there must be written Brokerage agreement with
the seller, and if the Broker is representing the buyer, there must be awritten Brokerage
agreement with the buyer. The lien can be claimed when the Broker becomes entitled to the
commission as evidenced by awritten purchase or lease agreement. The notice of lien must
be filed in the recorder’ s office prior to the actual conveyance of the property and takes
effect the day of the recording. Exceptions to the recording of the lien before the conveyance
include (a) situations when the commission due the Broker is payable in installments, in the
case of alease and (b) when the Broker claiming the lien actually has a written agreement
with a prospective buyer for the payment of the commission to the Broker. Each of these
exceptions has specific stipulations that must be followed.

The act includes an escrow provision. When there is a notice of lien that would prevent a
property from closing, an amount sufficient to satisfy the lien can be paid into escrow. Upon
payment of the moneys into escrow, the Broker must release the lien so that the transaction
can close. After the closing, the Broker must pursue the case through litigation. The
prevailing party is entitled to have attorney and court costs paid by the other party, in order
to discourage frivolous claims.

Antitrust Violations

When two or more Brokers agree or conspire on the setting of commission rates, employee
commission splits, etc., the Brokers are price fixing and in violation of the Sherman
Antitrust act. The Sherman Antitrust act prohibits any unreasonable interference, by
contract, combination, or conspiracy, with the free market pricing and distribution system of
trade. A Broker acting individually can set her own commission rates. No group or
association of Brokers can set, encourage, or even suggest a certain commission rate.
Commission rates are strictly negotiabl e between the seller and the Broker or the buyer and
Broker in the case of buyer Brokerage.

Brokers who conspire to refuse to cooperate with flat fee Brokers or other Brokers with less
traditional commission splits are guilty of group boycotting, another violation of the
Sherman Antitrust Act. Territorial allocation and tying arrangements are two more examples
of antitrust violations. Territorial allocation occurs when Brokers reduce competition
between themselves by setting up territories in which each has exclusive marketing rights.
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Also, some tying agreements areillegal, such as a Broker/devel oper selling alot or hometo
abuyer and requiring, as a condition of the sale, the buyer to list the buyer’s home with the
Broker/devel oper.

CAN-SPAM

The CAN-SPAM Act was passed to regulate unsolicited email. The CAN-SPAM Act does
not make sending unsolicited emailsillegal, it sets certain requirements for the sender of the
email. The Government commonly uses acronyms and CAN-SPAM is such an example.
What does CAN-SPAM stand for? Controlling the Assault of Non-Solicited Pornography
and Marketing.

The CAN-SPAM Act doesn’t apply only to bulk emails; it regul ates “ any electronic mail
message the primary purpose of which isthe commercial advertisement or promotion of a
commercia product or service.” Thisis deemed to include email that promotes awebsite.
Y our commercial email message must meet requirements listed below.

e Cannot usefalse or misleading header information. The person or
business initiating the message must be accurately identified in the “ From,”
“To,” “Reply-to,” and routing information — including the originating domain
name and e-mail address.

e Cannot use deceptive subject lines. The content of the message must
accurately be reflected in the subject line. The message must clearly disclose
that it is an advertisement.

e You must tell recipientswhereyou arelocated. Thevalid physical postal
address of the person or business sending the message must be incorporated
inthe message. This address can be a current street address or post office
box registered with the U. S. Postal Service, or a private mailbox registered
with acommercia mail receiving agency established under Postal Service
regulations.

e You must have an opt-out provision for recipientsto prevent the receipt
of futureemails. The e-mail must include an explanation of away the
receiver can stop receiving e-mails from the sender in the future. Opt-out
requests must be handled promptly, but in no case later than 30 days.

e Monitor what othersaredoing on your behalf. If another company (or
service) isdoing your e-mail, you, aswell as, the company sending the
message will both be held legally responsible for violations.
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In addition to regulating commercial email messages, the CAN-SPAM Act regulates
transactional or relationship messages. A transactional message may be a confirmation of a
message already agreed to; gives apurchaser additional information such as awarranty,
recall, or safety information; security information; shipping information on products already
agreed to, etc.

If your message qualifies as a transactional or relationship message, it is exempt from the
CAN-SPAM Act; however, it may not contain false or misleading routing information.

The National Do Not Call Registry

The National Do Not Call Registry pertains to the selling of goods or services through
interstate phone calls. It does not limit calls from political organizations, charities, or
telephone surveyors. A telemarketer or seller has 18 months after a consumer’ s purchase,
delivery, or payment to call that consumer, even if the consumer’s number is on the National
Do Not Call Registry. If aconsumer makes an inquiry or fills out an application to the
company, the company may call the consumer for up to three months. However, if the
consumer asks a company not to call, the company should not call even if thereisan
established business relationship.

Fax Advertising

Without prior permission, it is unlawful to send unsolicited advertisements to any fax
machine, including both businesses and residences. If there is an established business
relationship (EBR), fax advertisements may be sent. Also, afax advertisement may be sent
to an EBR if the sender:

e Obtainsthe fax number directly from the recipient through an application, contact
information form, or membership renewal form

e Obtainsthe fax number from the recipient’s own directory, advertisement, or
website, unless the recipient has stated on such materials that it does not accept
unsolicited advertisements at the fax number provided

e Hastaken reasonable steps to verify that the recipient gave permission to have the
number listed, if obtained from adirectory or third party

Senders of allowable fax advertisements must allow recipients to “opt-out” of future faxes.
The notice must:

e Beclear and noticeable on the first page of the advertisement
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e State that the recipient may request that the sender not send any future faxes and that
it isunlawful if the sender fails to comply with the request within 30 days

¢ Include atelephone number, fax number, and a cost-free method (atoll-free
telephone number, local number for local recipients, toll-free fax number, website
address, or e-mail address) to opt-out of future faxes. These methods must be
available to consumers who want to make an opt-out request 24 hours aday seven
days aweek.

WELL & SEPTIC

Owners of property whose water is provided by a private well should have the water tested
by the proper governmental agency on aregular basis. These tests are the only way for a
property owner to know if their water is safe for drinking.

Septic systems should be monitored and tested regularly to ensure that they are functioning
properly. Property owners with septic systems should follow proper maintenance
procedures.

When buying vacant land, a buyer will want to be sure the land is suitable for building. Soil
bearing tests or soil boring tests can be done to be sure of the lands suitability for building.
Percolation tests (perc tests) can be done to seeif theis suitable for a septic system. It would
be wise for purchasers of vacant lots to make their offers contingent on the successful
results of both tests.
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Real Estate Contracts

Contracts are involved in every aspect of rea estate. Some of the most common real estate
contracts are listings, sales contracts, |eases, options, mortgages, and installment
agreements/contracts for deed. While we cannot practice law, we must understand the basics
of contract law, which apply to real estate contracts as well as al other contracts. Nearly
every controversy or question arising in the real estate business involves the contracts
between parties and can be answered by applying basic contract law. A contract establishes
both the rights and the duties or responsibilities of the parties to the contract.

Illinois licensees are prohibited from practicing law and cannot draft legal instruments. The
[llinois Supreme court decision Quinlan and Tyson established authorization for Brokers to
complete the blanks in a preprinted contract commonly used in the area.

The Statute of Frauds requires that real estate contracts be written. Licensees, however, must
present all offersto their clients. Thisincludes oral offers and offers that provide no earnest
money or even offers that they think are ridiculous offers.

Unauthorized Practice of Law & Other Experts

A redl estate licensee must be careful not to give legal advice. Licensees should stay within
the scope of their license, marketing real estate, and direct buyers and sellersto their
attorneys. Licensees should not answer specific questions about environmental hazards, but
should instead direct their clients/customers to the expert in the field. A licensee should
never dissuade a consumer from getting advice from the expert in the field: home inspector,
structural engineer, environmental inspector or even an exorcist.

Licensees should encourage their clients to seek advice from their attorney. Brokers should
seek advice from their Managing Broker.

Illinois Residential Real Property Disclosure Act

The lllinois Residential Real Property Disclosure Act requiresthat all sellers of residential
properties of four units or less make prospective buyers aware of known materia defects of
the property with aresidential real property disclosure form.

A seller isdefined as al owners, beneficiaries of atrust, contract purchasers, or lessees of a
residential ground lease, who have an interest in residential real property. A person or entity
that never occupied the property and did not have the management responsibility for the
property is not considered a seller under this act.
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This form consists of 23 statements to which the seller must respond regarding the condition
of certain aspects of the property, based on the seller’s actual knowledge of any known
defectsin the residential property. The seller is not required to do any testing of the
property; heis responsible for revealing known defects in the property. The disclosures are
intended to reflect the current condition of the property and do not include previous
problems, if any, that the seller reasonably believes have been corrected. While thisform
does not constitute a warranty by the seller, the buyer may rely on the information in
choosing to purchase and defining the terms of the offer. The seller isresponsible for
completing the disclosure form. Real estate licensees and even the seller’ s attorneys should
refrain from assisting in the completion of the disclosure form.

The following persons or entities are exempt from this act:

e transfers pursuant to a court order

e transfers ordered by a probate court in administration of an estate

e transfers between spouses resulting from ajudgment of dissolution of marriage or

legal separation

transfers pursuant to an order of possession

transfers by atrustee in bankruptcy

transfers by eminent domain

transfers resulting from a decree for specific performance

transfers from a mortgagor to a mortgagee by deed in lieu of foreclosure or consent

judgment

e transfersby judicial deed issued pursuant to aforeclosure sale to the successful
bidder or the assignee of a certificate of sale

e transfers by acollateral assignment of abeneficia interest of aland trust

e transfer by a mortgagee or a successor in interest to the mortgagee’ s secured position

e abeneficiary under adeed in trust who has acquired the real property by deed in lieu
of foreclosure

e judicia deed issued pursuant to aforeclosure sale.

Exemptions are further extended to

e transfers by afiduciary in the course of the administration of a decedent’s estéte,
guardianship, conservatorship, or trust

e transfers from one co-owner to one or more co-owners

e transfers pursuant to testate or intestate succession

e transfers made to a spouse or to a person or persons in the lineal line of
consanguinity of one or more of the sellers

e transfers from an entity that has taken title to residential real property from a seller
for the purpose of assisting in the relocation of a seller so long as the entity makes
available to all prospective buyers a copy of the disclosure form furnished to the
entity by the seller are exempt

e transfersto or from a government entity

e transfers of newly constructed residentia property that has not been occupied are
exempt.
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The act requires that the written disclosure statement be delivered to the prospective buyer
before the signing of a contract to purchase. If amaterial defect isrevealed by the disclosure
after an accepted offer, the prospective buyer may, within three business days after receipt
of the report, terminate the contract without liability or recourse. No right to terminate the
contract exists once the property has been conveyed. The buyer has no right to terminate the
contract if the report is delivered before the prospective buyer enters into a contract for the
conveyance of the property.

The act requires the seller to provide a supplement the original disclosure in writing if a
seller gains actual knowledge of a material defect after the original disclosure form was
delivered. The supplement may take any written form. If a seller discloses a material defect
in a supplement, the buyer has no right to terminate the contract. The only exception to this
ruleis when the seller completes a supplement to the original disclosure form indicating a
material defect that the seller had actual knowledge of before completing the original
disclosure form. A buyer may terminate a contract if the seller refusesto provide the
disclosure document prior to the actual conveyance of the property.

No action can be taken under this act later than one year from the earlier of the date of
possession, date of occupancy, or date of recording of the deed. However, this one-year limit
applies only to actions available under the act, not to a cause of action that would take place
under common law.

Home I nspections

Buyerstoday often make their offers contingent on a satisfactory home inspection. Brokers
should encourage their buyers to obtain a home inspection. Certainly, a Broker should never
dissuade a buyer from seeking an expert’ s advice at any point in the transaction. Sellers, in
receiving an offer, usually place alimit on the cost of needed repairs turned up during a
home inspection. If after the home inspection is completed the repairs are greater than the
cost agreed to in the offer, the buyer will either cancel the offer and walk away or continue
to negotiate over price with the seller. Home inspectors must be licensed by the Department
of Professional Regulation. In dealing with new buyersin a sale cancelled due to defects
uncovered by a home inspection, the Broker must reveal the defects found by the inspector.

Listing Contracts - Definition and Purpose
Thefirst contract in the real estate businessis usually the listing contract. A listing contract
is one whereby the owner of the property engages areal estate Broker to find a buyer.

lllinois follows Article 15 of the Illinois Real Estate License Act. Under thislaw, with the
Broker and consumer lacking another agreement to the contrary, the Broker isthe
designated agent of the consumer (buyer or seller) with whom he is working. While other
sections of the Illinois Real Estate License Act refer to listings, Article 15 of the act refersto
Brokerage agreements. Brokerage agreement is aterm that better reflects consumers’ trend
toward buyer Brokerage, seeking someone to represent the buyer in areal estate transaction.
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The following discussion refersto listing agreements under which Brokers represent sellers
in the sale of their properties.

Under alisting contract, no transfer of interest in real property is going to occur. No title will
pass between seller and Broker. Most states require the listing contract to be in writing
because listing contracts relate to the sale of real property and the Broker’s éligibility to
receive acommission. Illinois only requires exclusive listings to be in writing.

In many cases, the Broker must prove the existence of an employment contract. A written
contract clearly spells out that the Broker actually has been hired by the seller, and it sets
forth all the terms and conditions of employment. Written listings substantially reduce
lawsuits between Brokers and property owners concerning matters of the Broker’s
employment. In Illinois, a definite expiration date is required for awritten listing; a clause
automatically extending the listing date is not allowed.

Commission Entitlement
The Broker’s entitlement to commission is determined by two tests:

1. Ready, willing, and able. If the Broker brings to the seller a buyer who isready to buy, is
willing to buy, and is able (financially) to buy under the terms and conditions of the listing
contract, the Broker islegally entitled to the commission. The Broker has done the job he
was hired to do in the listing contract—find a buyer who will pay the listed price in cash or
other specified, accepted terms. When the Broker does this, the commission has been earned
under the ready, willing, and able test. Whether the owner actually agrees to sell the
property to the prospective buyer does not matter. The seller may reject any offer, but
rejection of an offer that conforms to the terms of the listing contract does not remove the
duty to pay the commission.

2. Acceptance. If the Broker brings a buyer that the seller accepts, the Broker is legally
entitled to the commission, as he has been instrumental in procuring a buyer for the
property. Acceptance is based on some price or terms other than the listed price in cash. For
example, the listing contract may specify $180,000 to be payablein cash. A Broker may
bring an offer to the seller of $178,500. This offer may not be for payment in cash but
instead may be subject to the buyer’s assuming the seller’ s existing mortgage. If the seller
acceptsthis offer, the Broker islegally entitled to the commission on the basis of
acceptance. The Broker has brought the seller a buyer who is acceptable to the seller.

Fulfillment of both testsis not required. Thisis an either/or situation. The Broker earns a
commission either on the basis of having brought aready, willing, and able buyer or on the
basis of having brought an offer the seller accepts. In Illinois, a Broker may use the closing
of the sale as proof in court that she has procured that specific buyer and earned a
commission.
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Typesof Listings

The three types of listing contracts in general use are the open listing, the exclusive agency listing,
and the exclusive right-to-sell listing. Each of these contracts gives different rights to the Broker and
the seller. All written listings in lllinois must contain six items: the property’s listing price, the
amount of commission and time of payment, duration of the listing agreement, Broker and seller
names, the address or legal description of the property, and signatures of the parties. Any of the
different listing types may be placed, with the owner’s permission, into the MLS. MLS’s can and do
limit the types of listing that they will accept. In general, they have to be exclusive right to sell or
exclusive agency with no open or net listings accepted.

Open Listing
Under an open listing, the seller lists a property with the assistance of one or more Brokers.

The Broker effecting the sale is entitled to the commission. If the owner sells the property
(to aprospect not generated by any Broker), however, the owner owes no commission.

Thistype of listing is not overly beneficial to the owner or to the Broker. Usually a Broker
cannot afford to spend advertising dollars and utilize sales staff on such an uncertain listing.
The Broker is competing rather than cooperating with the owner and every other Broker
who has an open listing on the property. This type of listing aso can lead to disputes over
commissions between Brokers and can present legal problems for the owner. The lack of
protection for the Broker provides little incentive for aggressive marketing.

Exclusive Listings—Minimum Services

In 2004, the Illinois legislature added what are referred to as *“ minimum service
requirements’ for exclusive listings. These requirements apply to both exclusive agency and
exclusive right-to-sdll listings. Any listing, to be considered exclusive, must provide for the
licensee to do the following:

e accept delivery of and present to the client offers and counteroffers to buy, sell, or
lease;

e assist the client in developing, communicating, negotiating, and presenting offers,
counteroffers, and notices that relate to the offers and counteroffers until alease or
purchase agreement is signed and all contingencies are satisfied or waived; and

e answer the client’ s questions relating to the offers, counteroffers, notices and
contingencies.
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Exclusive Agency Listing

In an exclusive agency listing, the property is listed with one Broker as the only agent. If the
Broker, or any other real estate licensee, effects sale of the property, heislegally entitled to
the commission agreed upon, but if the owner sells the property, the Broker earns no
commission.

Thistype of listing is somewhat better than the open listing in that only one Broker is
involved, but the Broker is still competing with the owner. The Broker’s advertising
programs, including a“for sale” sign on the property, may generate prospects for the owner.

Exclusive Right-to-Sell Listing

An exclusive right-to-sell listing contract is recommended by the National Association of
REALTORS®. Under thislisting contract, the property is listed with only one Broker, and if
anyone el se sells the property during the term of the listing contract, the Broker islegaly
entitled to the commission. The seller islegally obligated to pay the Broker’s commission if
the Broker or the seller or some third party effects a sale of the property during the term of
the listing contract.

The exclusive right-to-sell listing contract benefits the owner because the Broker is secure
enough in the opportunity to earn a commission that he can afford to spend time and
advertising dollars to effect a quick and satisfactory sale of the listed property.

Listing Contract Provisions

An exclusivelisting is an express bilateral contract. Under most listings, the seller agreesto
cooperate with the Broker and to pay a commission if the listed property is sold, and the
Broker agrees to make her best efforts to procure a sale of the listed property. Specific
provisions must be included to make the terms of the contract between the seller and the
Broker clear and unambiguous.

Illinois requires that if the amount of commission or time of commission payment is
changed, this change must be stated in writing and signed by all parties. If thelisting
agreement states that in case of buyer default the seller does not receive the earnest money,
this statement must be in letters larger than those generally used in the listing agreement.
Listing agreements may contain a protection period for the Broker known as a carryover,
extender, protection or safety clause. The protection period is alength of time agreed to by
the sellers after the listing period during which they agree to pay a commission if the
property is sold to the Broker’s prospect introduced to the listed property during the listing
period.
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After expiration of the listing, the protection period agreed to is voided when the seller
enters into awritten listing agreement with another broker. This voiding of the protection
period takes place only on residentia properties with four units or less. The protection
period remainsin effect on all other types of properties.

Termination

Listing contracts terminate after expiration of the time period agreed to by the seller and the
Broker in thelisting or sale of the property. They aso terminate upon the death or incapacity
of the seller, destruction of the listed property, condemnation of the listed property,
bankruptcy of the seller, revocation of the Broker’s license, mutual agreement of the seller
and the Broker, or breach of the listing terms by either the seller or the Broker. In Illinois,
written listing agreements that do not contain a definite termination date are void, and
clauses automatically extending the listing period are not allowed.

Stigmatized Property

[linois licensees are not subject to a cause of action for failure to disclose an occupant of the
property is'was affected with HIV or that the property was the site of an act of violence that
had no physical effect on the property or its environment. Such a property isreferred to as a
stigmatized property.
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Sales Contracts
and Practices

Real Estate Sales Contract

The parties to an accepted real estate sales contract are the buyer and the seller, also called
offeror and offeree, respectively. This contract is the road map for the real estate transaction.
The parties are not in an agency relationship; they are assumed to have equal bargaining
power and equal ability from opposing viewpoints. The buyer promises to buy the property
if certain terms and conditions are met; the seller promises to convey marketable title to the
property as prescribed by the real estate sales contract.

The consideration given consists of the promises made by the parties. Although most real
estate sales contracts are accompanied by earnest money, earnest money is not legally
required for avalid rea estate sales contract. Earnest money is given (@) to show sincerity of
the buyer, (b) to demonstrate her financia capability to raise the money called for in the
agreement, and (c) to serve as possible liquidated damages to the seller in the event of
default by the buyer.

A licensee must present all offersto their client. It does not matter how ridiculous they may
seem. Thisincludes offersthat are verbal and offers without earnest money.

Because most real estate sales contracts contain specific deadlines to be met, parties to the
contract or agents of the parties must keep close track of the calendar. If it appears a
deadlineis not going to be met, all parties to the contract, to keep the contract in force, must
agree to any extension and initial the extension as written on the real estate sales contract.
Failure to meet al of the conditionsin the real estate sales contract excuses the buyer and
the seller from the obligations of the contract. If failure to meet all of the conditionsin the
real estate sales contract was outside the seller’s control and not caused by the seller, the
seller will be excused from payment of a commission per the listing contract.
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lllinois Real Estate
Licensee Act of 2000

The year 2000 brought a new century and a new real estate license act. Real estate licensees
are regulated by the Illinois Real Estate License Act of 2000. We can count on the act to be
amended each year with new regulations. As changes in agency evolve and the Internet
changes the way consumers shop for and buy real estate, real estate licensees are changing
the way they prospect for buyers and sellers and the way they market properties. Substantial
changesto the Act came in 2010 with new licensing and new education requirements. Many
other changes were made in 2010. New areas of regulation are sure to be added to the act.
The Real Estate License Act of 2000 should be considered a living document that is
continuously amended. The act’ s purpose has always been to regulate the real estate
business for the protection of the public and to set alevel of minimum competency that
people entering the business must meet. The act is administered by the Department of
Financial and Professional Regulation (DFPR), specifically the Real Estate Unit of the
Department of Professional Regulation (DPR).

Licensed Activities

In lllinois, certain acts have been defined as real estate activities. Any person performing
any of these activities must be licensed. Specifically, a person must be licensed if he, for
another and for compensation, either directly or indirectly or with the intention or
expectation of receiving compensation:
* sells, exchanges, purchases, rents, or leases real estate;
« offersto sell, exchange, purchase, rent, or lease rea estate;
* negotiates, offers, attempts, or agrees to negotiate the sale, exchange, purchase, rental, or
leasing of real estate;
*lists, offers, attempts, or agreesto list residential real estate for sale, lease, or exchange;
* buys, sells, offersto buy or sell, or otherwise dealsin options on real estate or
improvements thereon;
* supervises the collection, offer, attempt, or agrees to collect rent for the use of redl
estate;
* advertises or represents himself as being engaged in the business of buying, selling,
exchanging, renting, or leasing real estate;
e assists or directsin procuring or referring of prospects, intended to result in the sale,
exchange, lease, or rental of real estate;
e assists or directs in the negotiation of any transaction intended to result in the sale,
exchange, lease, or rental of real estate;
* opens real estate to the public for marketing purposes; and
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* alls, leases, or offersfor sale or |lease real estate at auction.

There are exemptions to the licensure requirement. Thereis no license requirement for the
following:

* Any person, partnership, or corporation and their employees with respect to the
property owned by the person, partnership, or corporation. Real estate acts performed
by the employees should be incident to the management, sale, or disposition of the
property. Acts are not to be performed in connection with a vocation of selling or
leasing any real estate not owned by the person, partnership, or corporation.

* An attorney in fact acting under a duly executed and recorded power of attorney to
convey rea estate.

* Any person acting as areceiver, trustee in bankruptcy, administrator, executor, or
guardian, or acting under a court order, or under the authority of awill or testamentary
trust.

» Any person acting as aresident manager for the owner or any employee acting as the
resident manager for a Broker managing residential property. The resident manager
must reside on the premises and it must be their primary residence.

» Any officer or employee of afederal or state agency when acting in their official
capacity.

* Any multiplelisting service or other information exchange that is engaged in the
collection and dissemination of information concerning real estate available for sale,
purchase, lease, or exchange along with which no other licensed activities are
performed.

» Railroads and other public utilities, their officers, and full-time employeesin
connection with properties requiring the approval of their appropriate state regulatory
authority.

* Any medium of advertising in the routine course of selling or publishing advertising
along with which no other licensed activities are provided.

* An exchange company registered under the Real Estate Time-Share Act of 1999 and
the regular employees of the exchange company when conducting an exchange
program as defined in the Real Estate Time-Share Act.

Leasing Agent License
Those persons who wish to engage in leasing residential properties can obtain alimited
scope license called a leasing agent license
Leasing agents may:

*|lease residential property;

« attempt, offer, or negotiate to lease residential real property; and

* supervise the collection, offer, attempt, or agreement to collect rent for the use of

residential property.

Licensed Brokers do not need aleasing agent license to lease residential property. A leasing
agent who obtains a Broker license will have his leasing agent license terminated. In Illinois,
thereis no need to hold duplicate licenses, and in fact, Illinois will not allow someone to
hold two different types of real estate licenses.
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Broker License

One enters the business as a Broker licensee. Broker licensees must work under (be
sponsored by) a Broker Manager licensee. A Broker can perform al real estate activities but
they must perform these activities under the supervision of their Broker Manager or their
Sponsoring Broker.

Broker Manager License

Only Broker Manager licensees can sponsor other licensees. A Broker Manager licensee can
manage an office. Those licensee’ s that wish to hold their own license, must obtain a
Broker Manager license. A Broker needs two years of experience out of the last three years
and additional coursework before being allowed to sit for the Broker Manager state exam.

Brokerage Offices

Each Sponsoring Broker must maintain a definite office or place of businessin Illinois. The
office must be identified by a sign on the exterior. The sign must be of a size and nature that
is reasonably readable by the public. Listings within a building directory fulfill these
requirements. The sign must be professional in appearance and meet all applicable zoning
restrictions and restrictive covenants. The identification sign must be plainly visible from an
area accessible to the public. The act does not specify any particular size; it merely states the
sign must be of “adequate size and visibility.”

The Brokerage office cannot be located in aretail or financial business establishment unless
it isdistinctly separated from the other businesses within the establishment. The Sponsoring
Broker or Broker Manager must notify the DFPR within 24 hours of any change in business
address.

Closing an Office
A Sponsoring Broker when closing an office must notify the DFPR and must close hig/her
escrow account. If there are unclaimed earnest money funds in the account, the Broker must

pay the funds to the State Treasurer’s Unclaimed Property Division.
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Compensation and Disclosur e of Compensation

Sponsored licensees performing real estate activities can only be compensated by their
employing (sponsoring) Broker and cannot accept any kind of compensation directly from a
buyer, seller, landlord, tenant, or even another Broker or Sponsoring Broker. The
compensation paid to the licensee is negotiabl e between the Sponsoring Broker and their
sponsored licensee. Compensation cannot be dictated by the MLS, the REALTOR® Board,
the IDFPR or anyone el se.

A licensed personal assistant must be compensated by the Sponsoring Broker of the licensee
for whom they act as an assistant.

A licensee must discuss with his’her client the Sponsoring Broker’s compensation and their
policy regarding cooperation with Brokers who represent other parties in a transaction.

Thelicenseeis aso required to disclose to a client any compensation from athird party. If a
licensee refers aclient to athird party (corporation, partnership) in which the licensee has
more than one percent ownership, or athird-party business (other than a publicly held or
traded company) from which the licensee receives dividends or profit sharing, these facts
must be disclosed to the client at the time the referral is made.

Brokers must give written disclosure to the client if they are receiving compensation from
both the buyer and seller or the lessor and |essee in the same transaction.

Licensed and Unlicensed Personal Assistants

An unlicensed personal assistant could be the unlicensed secretary in an office or the
individual secretary or personal assistant of alicensee. A licensed personal assistant is
someone in the same position as alicensed Broker. The act specifically defines what an
unlicensed personal assistant can do.

A licensed personal assistant, while working directly for alicensee, is considered to be
working for the licensee's Sponsoring Broker. The licensed assistant must have awritten
employee or independent contractor agreement with the licensee’ s Sponsoring Broker. In the
case of most assistants, licensed or unlicensed, they fit the IRS definition of an employee.

The licensee for whom they work cannot pay a licensed assistant directly. They must be paid
through the Sponsoring Broker.

Both the Broker and the licensee who hired the assistant are held responsible for the
assistant. A licensed personal assistant is able to perform more tasks. An unlicensed assi stant
cannot make telephone calls soliciting business on behalf of the licensee and cannot hold an
open house (by this term we mean open to the public) or home show fair. These are
considered to be licensed activities.

An unlicensed personal assistant may:
» answer the telephone, take messages, and forward callsto alicenseg;
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* submit listings and listing changes to the MLS;

« follow up on transactions after a contract has been signed;

* assemble documents for a closing;

» secure public information from a courthouse, water district, or other repository of public
information;

* have keys made for alisting;

« draft advertising copy and promotional materials for approval by alicensee;

* place advertising;

* record and deposit earnest money, security deposits, and rents;

» complete contract forms with business and factual information under the direction and
with the approval of the licensee;

» monitor licenses and personnel files;

» compute commission checks and perform bookkeeping activities;

* place signs on property;

« order items of routine repair as directed by a licenseg;

* prepare and distribute flyers and promotional information under the direction and with
the approval of the licensee;

e act as acourier to deliver documents, pick up keys,

* place routine tel ephone calls for rent payments;

» schedul e appointments for the licensee (this does not include making phone calls,
telemarketing, or performing other activities to solicit business on behalf of the
licensee);

* respond to questions by quoting directly from published information;

e sSit at aproperty for a Broker tour that is not open to the public;

» gather feedback on showings; and

« perform other administrative, clerical, and personal activities for which alicenseis not
required.

An unlicensed personal assistant cannot:

* host open houses, kiosks, or home show booths or fairs;

* show property;

e interpret information on listings, titles, financing, contracts, closings, or other
information related to areal estate transaction;

* explain or interpret a contract, listing, lease agreement, or other real estate document to
anyone outside the licensee’ s own firm;

* negotiate or agree to any commission, commission split, management fee, or referral fee
on behalf of alicensee; and

« perform any activity for which alicenseisrequired.
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Sponsoring Broker and Employment Agreements

Licensees are alowed to have only one Sponsoring Broker at atime and all real estate
activities must be performed for the Sponsoring Broker. A Sponsoring Broker must have an
employee or independent contractor agreement with each licensee they sponsor. The
agreement must address whether the licensee is an employee or an independent contractor
and if an independent contractor state the employeeis responsible for his own taxes. The
agreement should also state the terms of their relationship, supervision, duties,
compensation, termination, and other salient aspects of their relationship.

Licensed personal assistants must also have an employment agreement with the Sponsoring
Broker, even if they are not performing licensed activities. Thisincludes any licensed
personal assistant that has been hired directly by a sponsored Broker. The Sponsoring
Broker must hold the license of the licensed assistant.

Advertising

Licensees are prohibited from placing or participating in any advertising that could be
construed as fraudulent, deceptive, inherently misleading, or proven in practice to be
misleading. Advertising is considered misleading or untruthful if, when taken as awhole,
thereisadistinct possibility that it will be misunderstood or will deceive the ordinary
purchaser, seller, lessor, or owner. Advertising must be communicated in adirect and readily
comprehensible manner.

A blind advertisement is an ad that does not include the name of the Brokerage firm in the
ad. Blind ads for the sale or lease of property or for the performance of other real estate
activities are prohibited under the act. Blind ads run by a Sponsoring Broker recruiting or
seeking licensees are prohibited.

Deceptive or misleading advertising includes advertising an exclusive listing of another
Sponsoring Broker without the permission of the Sponsoring Broker and without the
identification of the Sponsoring Broker in the ad. It may also include the failure to remove
advertising of alisted property within areasonable period of time after the listing’s
expiration or sale.

Listing information on aweb site, extranet, or similar site behind afirewall that requires a
password is not considered advertising. Unsolicited marketing of alicensee sreal estate
Brokerage services or other prospecting is considered to be advertising.

A sponsored licensee cannot advertise in her own name. All advertising must be done under
the direct supervision of the Managing Broker. The Brokerage' s name, including any
franchise affiliation, must be included in all advertising. No licensee can list his name under
the heading or title “Real Estate” in the telephone directory or any other medium without
listing the Sponsoring Broker’ s business name. The Sponsoring Broker’ s business name
must appear on all advertisements including business cards. There are no requirements as to
specific print size between the Brokerage name and a licensee’ s name.
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A licensee must disclose, in writing, his status as a licensee to all the parties in a transaction.
This disclosureis required whether the licensee is selling, leasing, or purchasing any interest
in the real estate that is the subject of the transaction. Sponsored or inoperative licensees
running ads for the purpose of purchasing or leasing real estate must disclose their status as
alicensee in the advertisement.

Internet Advertising

A Sponsoring Broker who has authorized the advertising or marketing of property listings
on awebsite must include the following information on the same page as the advertisement:
« the city or geographic areain which the property being advertised or marketed is
located,;
* the company’ s name as registered with the DFPR or the assumed name it has registered
with the DFPR; and
«if the Sponsoring Broker does not hold areal estate Brokerage license for the jurisdiction
in which the property islocated, the regulatory jurisdictions where the Sponsoring
Broker does hold areal estate Brokerage license.

A web page is a single document that consists of multiple screens of information. Frames
divide web pages into multiple, scrollable regions, or windows. Each region or frame has
several features. Elements that the user should always see, such as the office name, agent
name, address, and phone, can be placed in a static frame. Asthe user surfs through the web
site, these static frames remain fixed.

Many web sites or servers are password protected. Only those people with the password are
ableto access the site. Outsiders are locked out. This security or password protection created
on the host server isreferred to as afirewall. Basically, afirewall is created to protect
against unauthorized access to and tampering of a corporate network, while allowing the
corporation’s own employees to access the Internet.

A Sponsoring Broker advertising or marketing real estate Brokerage services must include
the company’ s name or assumed name as it is registered with the DFPR and the city and
state in which the company’ s principal officeislocated on the company’s home page or on a
clearly identified link appearing on that page. Whether advertising or marketing property
listings or Brokerage services, this information must be on each web page. If the information
is contained on the frame of the Sponsoring Broker’ s site, it does not have to be included on
every page of the site. Licensees working for a Broker who authorizes licensees to advertise
or market must include their name in addition to these other requirements.

A Sponsoring Broker using e-commerce or electronic communications, such as e-mail, e-
mail discussion groups, or bulletin boards for marketing or transactional purposes, must
include on thefirst or last page of all communications the following data:

« the company’ s name or assumed name as registered with the DFPR; and
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« either the city and state in which the Sponsoring Broker’s main office is located or the
location of the office from which the communication originated.

Licensees working for a Brokerage, in addition to the above, must include their namein the
communication. Thisinformation is only required on a Brokerage' s or licensee's attempted
solicitations of aconsumer. If aconsumer sends a communication to the Brokerage or
licenseein reply to a communication from the Broker or licensee that included all of the
required information, the Brokerage or alicensee need not include this information again.

It isaviolation of the act if alicensee or Sponsoring Broker takes listing information from
an Internet site and posts it to another Internet site for viewing by the general public. Listing
information that is taken from another Internet site and placed behind afirewall or other
device that is password protected does not violate any rules and need not identify the listing
Broker .

A Sponsoring Broker or alicensee may link to listing information on another Internet site
without approval unless the owner of the other site specifically requires that consent be
obtained. Any link must be done in away that does not mislead or deceive the public asto
the ownership of any listing information. All licensees, including Sponsoring Broker’s, must
periodically review the advertising and marketing information on their site to update it and
assure the information is current and accurate.

Violations of the Act and Disciplinary Procedures

Unlicensed Practice

The DFPR may impose a fine against an unlicensed person engaged in real estate activities.
Any person who practices, offers to practice, attempts to practice, or holds himself out to
practice as areal estate licensee without being licensed by the DFPR, in addition to any
penalty by law, is subject to acivil fine up to $25,000 for each offense. The DFPR hasthe
authority and power to investigate al unlicensed real estate activities. The civil fine must be
paid within 60 days and constitutes a judgment against the offender. The judgment isfiled
and executed in the same manner as any civil judgment.

Violations of the Act

The DFPR may refuse to issue or renew alicense, may place on probation, suspend, or
revoke any license, or may censure, reprimand, or otherwise discipline alicensee, or impose
acivil fine not to exceed $25,000 upon any licensee.

35



Violations of the Tax Act, Delinquent Student L oans,
and Delinquent Child Support

DFPR will refuse to renew and will suspend the license of any individual who failsto filea
return; pay the tax, penalty, or interest shown on afiled return; or pay any final assessment
of tax, penalty, or interest as required by any Tax Act administered by the Illinois
Department of Revenue until such time as the requirements of the Tax Act have been met.

The DFPR will not issue or renew alicense of a person who has defaulted on an Illinois
student loan. A license already issued by the DFPR may be suspended or revoked. In this
case, the licensee will be given the opportunity for a hearing and if found to have failed to
make satisfactory repayment to the lllinois Student Loan Assistance Commission, the
license will be revoked. The DFPR may issue or reissue a license to a person who has
established a satisfactory payment record as determined by the Illinois Student Loan
Assistance Commission.

The DFPR will not issue or renew alicense and may suspend or revoke alicense of any
person certified by the Department of Public Aid to be more than 30 days delinquent in child
support without a hearing, based solely on the certification of delinquency by the
Department of Public Aid. Redetermination of the delinquency by the DFPR is not required.
The DFPR may issue or reissue alicense to a person that has arranged for payment of past
and current child support in amanner satisfactory to the Department of Public Aid.

The DFPR conducts hearings through the disciplinary board or a duly appointed hearing
officer when suspending, revoking, or refusing to issue or renew licenses. The board may
impose acivil fine up to $25,000. The board may refuse to issue or renew alicense, or place
on probation, suspend, censure, reprimand, fine, or revoke alicense. The board may restrict
alicensee’ s access to escrow funds, require successful completion of approved real estate
courses including continuing education, or require the licensee to submit reports, records, or
documents to the DFPR regarding their real estate activity.

Escrow Accounts

In Illinois, escrow accounts, often referred to as special accounts, trust accounts, or earnest
money accounts, must be maintained in afederally insured depository. Escrow moneysin
[llinois include earnest moneys and rental security deposits. Illinois requires all escrow
accounts to be noninterest-bearing, unless the principals have a written agreement stating
that escrow funds be placed in an interest-bearing account. This agreement also must specify
the recipients of the interest earned in the account. A Sponsoring Broker may maintain more
than one special account. It isaviolation of the laws of agency for Sponsoring Brokers to
commingle the funds or property held in trust for others with personal accounts or with the
operating account of the real estate firm. Misappropriation of aclient’smoney is called
conversion.
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Escrow Regulations

Escrow Moneys, Time of Deposit, and Bookkeeping Systems

Escrow moneys are defined in the Act as al moneys, promissory notes or other type and
manner of legal tender or financial consideration deposited with any person for the benefit
of the parties to the transaction. This includes earnest money and security deposits. An
exception to this definition is security deposits held by a person who is the sole owner of the
property being leased.

All escrow moneys collected by alicensee on behalf of owners and pursuant to property
management activities must be placed in a specia account. These requirements may be
waived in writing by the tenants. Such waiver, if included in the lease, shall appear in letters
larger than the rest of the agreement (bold print).

Escrow moneys must be put into a special account separate from the operating account. This
account must be noninterest bearing, unless the principals to the transaction agree in writing
that the money isto be placed in an interest-bearing account. This agreement must also state
who is entitled to the interest.

All earnest money accounts must be in afederally insured depository.

A Sponsoring Broker may have more than one escrow account. For instance, a Sponsoring
Broker may have an interest-bearing and a noninterest-bearing account, an account for each
transaction, or an account for each branch office. If the Sponsoring Broker changes
depositories or an account signatory, a new form must be filed with the DFPR within 10
days of the change. Licensees sponsored by a Sponsoring Broker cannot have an escrow
account. Only Sponsoring Brokers can maintain such an account. A Sponsoring Broker is
not required to have an escrow account unless the Sponsoring Broker receives earnest
money or is the custodian of the funds of others. An attorney involved in a transaction may
hold the earnest money.

Earnest money and security deposits must be deposited in the Sponsoring Broker’ s escrow
account not later than the next business day following acceptance of the contract. A
transaction is considered accepted when the contract or lease is signed by the buyer and the
seller or the lessor and lessee. In cases where a branch office has its own escrow account, the
money must be deposited not later than the next business day following the contract’s
acceptance. Where a branch office does not maintain an escrow account, the branch office
must hand deliver or mail the money by the next business day to the main office. The main
office must deposit the money by the next business day following the receipt of the money
from the branch office.
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All branch offices, even those that send all escrow moneys to a main office, must maintain
records showing the date the escrow moneys were deposited or transferred to the main
office.

Security deposits held by a Sponsoring Broker must be maintained in an escrow account for
the duration of the lease unless the tenant waives this requirement in writing. Such waiver, if
included in the lease, must appear in letters larger than the rest of the agreement.

A Sponsoring Broker who acts as an escrow agent must notify all the principalsin writing if
aprincipal failsto tender escrow moneys, a principal’s escrow tender is dishonored by the
financial institution on which it is drawn, or when there appears, according to the governing
contract, to be a deficiency in the amount of the deposit.

Consent to Audit Escrow Accounts

Each Sponsoring Broker must, at the time of the original application for licensure and upon
each renewal, file with the DFPR the name of the federally insured institution in which each
escrow account is maintained, the name of the account, the names of the persons authorized
to withdraw funds from the account, and give the DFPR consent to examine and audit the
account. Sponsoring Brokers must notify the DFPR by filing a new form with the DFPR
within 10 days of changing the depository, method of doing business, or the persons
authorized to withdraw.

Bookkeeping System

The Sponsoring Broker must maintain an in-office bookkeeping system for the escrow
account. The bookkeeping system can be of any form, traditional paper systems or
computerized systems, but it must conform with sound accounting principles. Computerized
bookkeeping systems must be able to produce printed records containing all of the
information required by the DFPR. Each bookkeeping system must have a journal, a ledger,
and amaster escrow account log.

The master escrow account log must identify all escrow bank account numbers and the name
and address of the bank(s) where the escrow accounts are located. The master escrow
account log must specifically include all bank account numbers for individual accounts even
if they are under an umbrella account number.

The journal shows the chronologica sequence of deposits and disbursements. Information
on deposits must include the deposit date, the name of the party who delivered the funds, the
name of the person on whose behalf the funds were delivered, and the amount of the funds.
For disbursements, the journal must record the date, the payee, the check number, and the
amount disbursed. The journal must indicate a running balance of the account.
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Although ajournal records al deposits and disbursements together, aledger shows the
receipt and disbursement of all fundsinvolved in asingle transaction. The ledger must
include the names of both parties to the transaction, the amount of the funds received by the
Sponsoring Broker, and the date of the receipt. Disbursements are identified by the date, the
payee, the check number, and the amount disbursed. The ledger must segregate one
transaction from another. When ledgers are generated by computer programs that use the
same information to create both the journal and the ledger, the Broker must maintain copies
of the bank deposit slips, disbursement dlips, or other bank receipts to account for the data
on the ledger.

Within 10 days of receiving the monthly bank statement, the Sponsoring Broker must
reconcile each account. When there has been no activity in the account, no reconciliation is
required. The reconciliation must include a written worksheet that compares the balances of
the account, the ledger, and the journal. Computerized escrow bookkeeping systems must be
backed up monthly. The monthly reconciliation, including its worksheet, must be printed out
and the hard copy maintained. The journal also must be printed out monthly and the hard
copy maintained.

The only personal money a Sponsoring Broker can have in an escrow account is the amount
required by the institution to open or maintain the account.

In the event of adispute over the return or the forfeiture of any escrow moneys held by the
Sponsoring Broker or if the Sponsoring Broker should reasonably know that the disposition
of the money will be contested, the Broker should continue to hold the money in the escrow
account:
1. until receiving written direction from all of the parties;
2. until acivil action isfiled by either the Broker or one of the parties to determine
its disposition, at which time the money must be paid into the court; or
3. until such funds are turned over to the lllinois Department of Financia Institutions
because of account inactivity or the inability to locate the parties.

The earnest money, however, cannot be disbursed by the Sponsoring Broker unlessthe
Sponsoring Broker has the written direction of al partiesto the transaction. Evenif itis
obvious that the buyer has defaulted, the Sponsoring Broker does not have the authority to
determine that any performance or lack of performanceis a default and must continue to
hold the earnest money. If the parties cannot arrive at a mutual agreement as to the
disposition of the earnest money, the Sponsoring Broker may file an interpleader action and
pay the money to the clerk of the circuit court.

A Sponsoring Broker need not disburse any escrow moneys until the funds have been
honored by the payor’ s depository. Sponsoring Broker s may not withhold an authorized
disbursement of escrow moneys due to any claim for acommission or compensation. If a
Sponsoring Broker receives written direction from all parties to the transaction or their duly
authorized agents agreeing to a disbursement of earnest moneys, the Broker must disburse
the funds not later than the next business day following receipt of the last written direction.
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Record Keeping

Sponsoring Brokers must retain copies of al escrow money instruments received from a
party as part of the transaction, including copies of all persona checks, cashier’s checks,
certified checks, money orders, promissory notes, or other financial instruments. The
Sponsoring Broker must retain copies of al disbursements from escrow accounts.

Specifically, Sponsoring Brokers must maintain all records for two years on site and must
keep them atotal of five years.
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Land Use Controls
& Environmental

Understanding land use controls is important to real estate licensees. AlImost every property
is subject to some form of control, whether it is the result of city zoning ordinances, generd
subdivision restrictions, deed restrictions unique to one parcel of land, or federal legidlation.
Any of these forms of land control may have a major impact on the owner’ s rights.

Real estate Brokers are obligated to be knowledgeabl e regarding existing public and private
land use controls within their market area and must keep abreast of changes in requirements
as they happen. Lack of knowledge in these areas may subject real estate salespeople to civil
liability and even possible criminal liability under certain state and federal laws.

Zoning

Zoning begins with city or county planning; zoning laws implement and enforce the plan.
Violations of zoning laws can be punished by fines, corrected by a court injunction requiring
the violation to be discontinued, or corrected by extreme measures such as demolishing an
unlawful structure.

Zoning ordinances consist of two parts: (a) the zoning map, which divides the community
into various designated districts and (b) the text of the zoning ordinance, which sets forth the
type of use permitted under each zoning classification and specific requirements for
compliance. The government unit can only regulate the zoning in the area subject to the
geographic boundaries of the government unit enacting the zoning laws. For example, city
zoning ordinances may not extend beyond city limitsinto the county. A county government,
however, sometimes authorizes the extension of city zoning for some specified distance into
the county, and in some cases the state empowers cities to specifically extend zoning beyond
the city limits.

Real estate licensees, while not expected to be experts on zoning, will be held responsible
for zoning matters when they harm a consumer by their statements, representations or
actions. A licensee sells avacant lot to a consumer looking for avacant lot to build agas
station. After purchasing the lot the consumer discovers that the zoning does not allow for a
gas station. The consumer will be looking to the licensee for monetary damages.
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Special Service Areas (SSAS)

In an increasing number of communities, Specia Service Areas (SSAS) are being created.
Traditionally, developers have always been financially responsible for installing the
infrastructure in asubdivision: streets, curbs, sidewalks, streetlights, water, and sewer. Over
the past 10 years, more towns have been setting up SSAs. The town issues abond to raise
money for the installation of a subdivision’s infrastructure. Each lot in the subdivision will
have a special assessment that they must pay in addition to their general rate estate taxes.
These specia assessments will typically be for several thousand dollars and might last for 10
years or more. Homes in SSAs should sell for less than similar homesin other subdivisions
because of the special assessments on the SSA properties.

Environmental Concernsand L egidation

Real estate agents are not expected to be environmental experts and should be careful they
do not represent themselves as such. Real estate agents should be knowledgeabl e about
environmental problems, but should not answer questions about specific environmental
hazards. They should instruct their clientsto seek out the information from someone
qualified in thefield. It isimportant to an agent’ s liability in a transaction that he not answer
guestions that are beyond the scope of hisreal estate expertise and the agent should never
minimize the need for seeking the services or advice of an expert. Residential salespeople
and commercia salespeople will encounter various environmental problems.

Radon

Radon is an odorless, colorless, radioactive gas. Radon is not a manufactured product or a
by-product of manufacturing. Radon occurs naturally in the soil. Radon is found in the soil
in all 50 states including Illinois. Radon is produced by the decay of radium and uranium
found in many different soil types. Radon is a known carcinogen and smoking greatly
enhances the risk of getting lung cancer.

No one knows for sure what constitutes a safe level of radon exposure. The U.S. EPA
recommends mitigating a home when the radon level tests at 4.0 pCi/L (pico curies per liter)
or higher.

There are two types of tests for radon: passive tests and tests using active devices. The
passive devices are small test canisters placed for a minimum of two days. Testing isdonein
the lowest level of the home suitable for occupancy. Active devices require electricity and
take areading once an hour.

Tests can be long term and short term. Short-term tests using alphatrack detectors (ATDS)
or charcoal canisters are usualy used for initial radon testing. Short-term tests can generally
predict the level of radon in ahome, but long-term tests give better results. In areal estate
transaction, testing procedures are usually limited due to the time constraints of the contract.
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All homes can test high for radon no matter which year it was built. Also, houses built
adjacent to each other can have widely varying results. The only way to know for sureisto
perform testing.

Mitigation, to lower the levels below 4.0 pCi/L, is usually accomplished using “ sub-slab
depressurization” for basement or slab homes or “ sub-membrane depressurization” for crawl
gpaces. These systems consist of alarge pipe that is installed through the slab or basement
floor into the ground below. The pipe is routed up and out of the home and includes afan.
The fan sucks air from under the slab, pulling with it any radon gasses and blowing them
outside. There are also radon-resistant construction techniques used by many builders.

[llinois requires licensure of both testers and mitigators. They are not allowed to both test
and mitigate the same property. In areal estate transaction, it iswise to use these
professionals and look to them for advice.

I llinois Radon Awar eness Act

The lllinois Radon Awareness Act took effect January 1, 2008. The Radon Awareness Act
requires sellers of residential properties of 1- 4 units to give a buyer the radon disclosure
form, “lllinois Disclosure of Information on Radon Hazards,” and the Illinois Emergency
Management Agency (EMA) pamphlet titled Radon Testing Guidelines for Real Estate
Transactions.

The disclosure form should be provided before the initiation of an offer to purchase. If the
disclosure form is delivered after an offer to purchase is made, the seller must complete the
disclosure requirements before accepting the buyer’s offer and allow the buyer an
opportunity to review the information and possibly amend the offer.

The following are certain transactions that are exempt from the Illinois Radon Awareness
Act.

the sale of a property subject to a court order;

atransfer by a mortgagor to a mortgageein lien of foreclosure;

transfers by afiduciary in the course of the administration of a decedent’s estate;

guardianship, conservatorship, or trust;

transfers from one co-owner to another;

transfers pursuant to testate or intestate succession;

transfers made to a spouse or the lineal line of consanguinity of one or more of the

sellers;

e transfers from an entity that has taken title from a seller for the purpose of assisting
in the relocation of the seller;

e transfersto or from any governmental entity;

These exemptions are identical as those for the Illinois Residential Real Property Disclosure
Act, with the exception that new construction is NOT exempt under the radon guidelines.
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Federal L ead-Based Paint Disclosure Regulations

The Lead-Based Paint Hazard Reduction Act (LBPHRA) requires the disclosure of |ead-
based paint hazards in the sale or rental of residential properties built before 1978. Under the
federal regulations, sellers and lessors of residential properties built before 1978 must
disclose the presence of known lead-based paint or lead-based paint hazards in the housing;

* must provide prospective buyers or tenants with any records or reports
pertaining to the presence of lead-based paint or |ead-based paint hazards;

* must provide alead hazard information pamphlet that must be given to the
buyer or lessee;

* must include required statutory disclosure and acknowledgment language in
sales and |ease agreements; and

* must provide purchasers with a 10-day opportunity to conduct risk
assessment or inspection for the presence of lead-based paint or |ead-based
paint hazards, prior to the purchaser’ s becoming obligated under any
purchase contract.

Thereal estate Salesperson must ensure compliance with these requirements. States that
have existing lead-based paint disclosure laws may combine the state requirements with
federal requirementsto satisfy both laws. Some states require the testing, abatement, or
removal of lead-based paint. The federal law only requires disclosure.

Lead can be found as a natural ore and as the by-product of smelting silver. Lead becomes a
problem when it is processed. Lead may be found in many common items such as sol der,
water and sewer pipes, roofing, batteries, and, until afew years ago, gasoline. Paints
contained large amounts of lead. Lead can be ingested a variety of ways including breathing
lead particles and by mouth. Lead water pipes still exist in some areas and many ceramics,
pottery, and china add lead to food.

Children six years and under are most susceptible to health problems caused by lead. Lead
finds its way into the blood stream and, although it usually passes through the body very
quickly, can build up in the tissues of the body. Children are at greater risk because their
bodies and their organs are still developing. Children also ingest greater quantities of lead.
Children will stick their fingers, toys, and almost anything else into their mouths. Much of
their time may be spent crawling or playing on the floor or in the dirt outside. Lead dust
from painted windows and doors collects on the floor and toys and finds its way into the
systems of these youngsters. A blood test will show the levels of lead present in the system.

There are several ways to test for the presence of lead. Chemical spot testing and paint
scrapings are the least reliable in the detection of lead. In addition, both methods destroy the
surface finish where the chemicals are placed and from where the scrapings are taken. The
most accurate method of lead testing is done by a mechanical device called an x-ray
florescence instrument.

Lead hazards can be eliminated or levels reduced. It can, however, be quite expensive. Old
windows, the trim, and old doors can be replaced. Chemical stripping is available. Wet
scraping of old peeling paint and recovering with fresh nonlead paint may be a solution.
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Another solution is encapsulation, which involves covering and sealing the lead paint area
with another material.

Illinois L ead Poisoning Prevention Act

Day care facilities, nursery schools, and kindergartens, must require blood tests for
screening lead levels for enrollment in their facility. Children between the ages of six
months and six years are required to provide a statement from a physician or health-care
provider that a child has been screened for blood lead levels. If a child tests high, the
Department of Public Health will send the owner of the child’ s residence a mitigation notice.

An owner of adwelling unit who has received a mitigation notice must post the noticesin
common areas of the building specifying the identified lead hazards. The posted notices,
drafted by the Department of Public Health and sent to the property owner, must indicate the
following:

* that aunit in the building has been found to have lead hazards;

» that other unitsin the building may have lead hazards;

» that the Department recommends that children six years of age or younger
receive ablood lead screening;

* whereto seek further information; and

» whether mitigation notices have been issued for two or more dwelling units
within afive-year period of time.

Once the owner has complied with amitigation notice or mitigation order issued by the
Department, the owner may remove the notices.

The county MAY inspect buildings occupied by a person screening positive. If a child of
less than three years of age screens positive, the department MUST inspect the dwelling unit
and common areas of the child screening positive.

In 2007, Illinois passed a bill establishing a pilot program that will provide grantsto
building owners to assist them financialy in the replacement of windows that are covered
with lead-based paint. The program is not available in all counties. The Department of
Public Health when issuing mitigation notices is to inform the building owner of all
financial assistance available for mitigation.

Asbestos

Asbestos is afire-resistant, naturally occurring, fibrous material used in fireproofing and
electrical insulation. Asbestos can be found in many building materials. Asbestos siding and
roofing shingles were two of its common uses. Other uses include coverings on furnace
pipes, furnace coverings, floor tile, adhesives, plasters, and wallboard compounds. Each year
less products are manufactured with asbestos in them. Asbestos particles can be inhaled and
lodge themselves in the lungs. Once situated in the lungs, a person is at risk for developing
lung disease.
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Asbestos that is friable is more dangerous than nonfriable asbestos. Friable asbestos can
send asbestos fibers into the air where they can be inhaled. Friable asbestos isfound in
furnace and pipe wrappings and fireproofing material. Nonfriable asbestosis not usually a
problem. Nonfriable asbestosis found in floor tile and adhesives. If left undisturbed,
asbestos particles will not become airborne from these materials.

Asbestos and materials containing asbestos cannot be readily identified. Samples of the
suspect material must be sent to alab for analysis. Mitigation of asbestos includes removal,
enclosure, and encapsulation. Removal of asbestos should be done by licensed removal
technicians. Removal creates the greatest risk because some fibers may become airborne.
Enclosure entails covering the asbestos areas with a protective materia that will enclose the
asbestos and sedl it tight. Encapsulation, often the preferred method when dealing with
boilers, furnaces, and related piping and duct work, involves coating the asbestos with a
liquid that seals the material.

Meth Labs

Methamphetamine is processed using ephedrine or pseudoephedrine. Many over-the-counter
cold and allergy tablets contain ephedrine or pseudoephedrine. Meth is often made in illegal
“mom and pop” labsin aresidential unit. Most meth labs are in areas that are less densely
popul ated than typical urban areas. The reason for thisisthe horrific stench that is created in
the meth cooking process. Close by neighbors would become offended by the stench and
call the authorities. In addition to these chemicals, other chemicalsthat are used in the
production of meth are highly toxic. Lab operators routinely dump the waste from its
production into sewage systems, streams, and rivers. The chemical vapors produced during
the production process permeate the walls and the carpets making the residence
uninhabitable. Properties that have been used for the production of methamphetamine are
considered environmental nightmares. Cleaning up a meth site will cost thousands of dollars
and should be done by trained personnel.

Mold

Mold is everywhere. Some people are more sensitive to mold than others. Symptoms include
those usually associated with a cold or alergies and include sneezing, eye irritation, and
runny nose. Areas conducive to mold growth are areas where there is continuous exposure to
moisture and porous materials. The Center for Disease Control warns that mold may occur
where there is moisture from water damage, excessive humidity, water |eaks, condensation,
or flooding. While most molds are nontoxic, there are some toxic varieties. Rarely found in
homes, one variety of toxic mold is Stachybotrys Chartarum which is aso known as black
mold.

Homes and buildings should be inspected for signs of water damage and visible mold, and
the causes of these problems should be corrected immediately. Mold inspectors have
instruments that will identify the existence of mold spores, but large infestations of mold can
often be seen or smelled.
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Carbon Monoxide Detectors Act
The lllinois General Assembly adopted Public Act 094-0741 that took effect January 1,
2007. The Act is known as the Carbon Monoxide Alarm Detector Act.

The Act requires Carbon Monoxide Detectorsin all dwellings. According to the Act, a
detector must be installed within 15 feet of every sleeping room. The Act does not
differentiate between new and existing construction.

Exceptions are allowed for adwelling that does not rely on fossil fuel for space heating or
water heating and that have no direct connection to agarage. Failureto install or maintainin
operating condition any carbon monoxide aarm is a Class B misdemeanor.

47



Fair Housing

CIVIL RIGHTSACT OF 1866

The first significant statute affecting equal housing opportunity isthe federal Civil Rights
Act of 1866. Far from being obsolete, this statute has had a major impact on fair housing
concepts, through alandmark case in 1968, the year the federal Fair Housing Act became
law. Although the 1968 statute, provides for a number of exemptions, the 1866 law has no
exemptions and contains the blanket statement that “all citizens have the same rightsto
inherit, buy, sell, or lease al real and personal property” This statute isinterpreted to
prohibit all racial discrimination.

FEDERAL FAIR HOUSING ACT OF 1968

Originally enacted by congress as Title V111 of the Civil Rights Act of 1968, the Fair
Housing Act prohibits discrimination in housing on the basis of race, color, religion, or
national origin. An amendment to the Housing and Community Development Act of 1974
added the prohibition against discrimination on the basis of sex. The Fair Housing
Amendments Act of 1988 added provisions to prevent discrimination based on mental or
physical handicap or familial status.

Prohibited Acts

Asthe law presently exists, discrimination on the basis of race, color, religion, sex, national
origin, handicap, or familia statusisillegal in the sale or rental of housing or residential
lots, advertising the sale or rental of housing, financing housing, and providing rea estate
brokerage services. The act also makes blockbusting and racial steeringillegal.

The following specific acts are prohibited:
1. Refusing to sell or rent housing, or to negotiate the sale or rental of residential lots on
the basis of discrimination because of race, color, religion, sex, nationa origin, disability, or
familial status. This includes representing to any person on discriminatory grounds “that any
dwelling is not available for inspection, sale, or rental when in fact such dwelling is
available” Itisalsoillega “to refuseto sell or rent after the making of abona fide offer, or
to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny a
dwelling to a person” because of race, color, religion, sex, national origin, disability, or
familial status. Examples of violations of these prohibited acts are:

* advising a prospective buyer that a house has been sold, because of the prospect’s

national origin, when it has not;
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* refusing to accept an offer to purchase because the offeror is a member of acertain
religion;

« telling arental applicant that an apartment is not available for inspection because the
applicant isafemale (or male) when the apartment is actually vacant and available
for inspection;

* refusing to rent to a person who uses a wheelchair or make reasonable modifications
(at the tenant’ s expense) to an apartment to accommodate the wheelchair; and

* refusing to rent to afamily with children.

2.The Act makesit illegal “to discriminate against any person in the terms, conditions, or
privileges of sale or rental of adwelling, or in the provision of services or facilitiesin
connection therewith, because of race, color, religion, sex, national origin, disability, or
familial status.” Examples of prohibited actsin this category are:

* requiring tenants to have a security deposit in an amount equal to one month’s rent,
except when the rental applicant is Hispanic, in which case the required deposit is
increased to two months' rent;

e restricting use of the apartment complex swimming pool to white tenants only;

*including in the purchase of a condominium apartment a share of stock and
membership in anearby country club, provided the purchaser is not Jewish;

* charging alarger deposit to a couple with young children; and

« charging a higher rent to a person in awheelchair.

Blockbusting/Panic Pedaling

The act specifically makes blockbusting illegal. This practice is defined as “to induce or
attempt to induce any person to sell or rent any dwelling by representations regarding the
entry or prospective entry into the neighborhood of a person or persons of a particular race,
color, religion, sex, national origin, disability or familial status.” Blockbusting is also known
as panic pedaling. Blockbusting occurs when real estate Brokers induce ownersto list
property for sale or rent by telling them that persons of a particular race, color, national
origin, sex, religion, disability, or familial status are moving into the area. Blockbusting also
occurs when real estate firms sell ahome in an areato a person of a particular race, color,
national origin, sex, religion, disability, or familia status with the sole intent to cause
property owners in the neighborhood to panic and place their property for sale at reduced or
distressed prices.

Steering
In steering, another violation resulting from the acts of licensees, real estate licensees direct
prospective purchasers, especially minority purchasers, toward or away from specific
neighborhoods to avoid changing the racia or ethnic makeup of neighborhoods. The
prohibition against steering falls under the general prohibition of refusing to sell, rent, or
negotiate the sale or rental of housing or residential lots. Examples of steering are:

« showing a white prospect properties only in areas popul ated by white people;
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* showing African American prospects properties only in integrated areas or areas
populated only by African Americans; and
« showing Polish prospects properties only in areas populated by Poles.

Discriminatory Advertising
Discriminatory advertising, that which shows preference based on race, color, religion, sex,
national origin, disability, or familial status, isillegal. The Act specifiesthat it isillegal to
make, print, or publish, or cause to be made, printed, or published any notice, statement, or
advertisement, concerning the sale or rental of a dwelling, that indicates any preference,
limitation, or discrimination based on race, color, religion, sex, national origin, disability, or
familial status. Examples of violations are:
* a series of advertisements for the sale of condominium units or rental apartments
containing pictures that show owners or tenants on the property of only one race;
* an advertisement stating that the owner prefers tenants who are male college students;
e afor sale sign specifying “no Puerto Ricans’;
* astatement to prospective white tenants by areal estate Broker that black tenants are not
permitted; and
* an apartment advertisement stating “adults only.”

Discrimination in Providing Brokerage Services

The act prohibits discrimination in providing real estate brokerage services and states “it is
unlawful to deny any person access to or membership or participation in any multiple listing
service, real estate Broker’s organization, or other service relating to the business of selling
or renting dwellings, or to discriminate against him in the terms or conditions of such access,
membership or participation on account of race, color, religion, sex, national origin,
disability, or familial status.” This provision of the fair housing law makesillegal the denial
of membership or specia terms or conditions of membership in any real estate organization
on discriminatory grounds. The prohibition extends to access to amultiple listing service.

lllinois Human Rights Act

The Illinois Human Rights Act prohibits discrimination against a person because of
race, color, religion, national origin, ancestry, age, sex, marital status, physical or mental
disability, perceived disability, unfavorable discharge from the military service, sexual
orientation, sexual orientation, or familial status. It prohibits discrimination in the sale or
rental of real estate against families with children under the age of 18 or against people with
vision, hearing, or physical impairments who require a guide, hearing, or support animal,
although a charge can be made for actual damages to the property caused by the animal.
Further, no discrimination is alowed against persons with these disabilities in the terms,
conditions, privileges, provision of services or facilities, or extrachargein alease or sales
contract.
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In states such as Illinois that have alaw substantially equivalent to the federal fair housing
law, a complaint based on the federal law may be referred to the Illinois Human Rights
Commission. The case may be heard by the Illinois Human Rights Commission or, if either
party so elects, by a state circuit court.

Contracts relating to real property are void and in violation of civil rightsif they forbid or
restrict the conveyance, encumbrance, occupancy, or lease of, or limit use of or right of
entry on the basis of race, color, religion, or national origin. In addition, the law forbids a
refusal to sell or rent and prohibits discriminatory differencesin price, terms, or other
conditions of areal estate transaction, as well asin financing of the transaction. Property
operated, supervised, or controlled by religious institutions or charitable organizations and
used for religious or charitable purposes can be limited in the use of such properties.

Americans With Disability Act

The Americans With Disabilities Act (ADA), which took effect on January 26, 1992,
specifically protects the rights of individuals with disabilities. Disability is defined in USC
42, sec. 12101, as“aphysical or mental impairment that substantially limits one or more of
the major life activities of aperson.” Individuals with aids, acoholism, or mental illness are
included in this category.

Under thislaw, individuals with disabilities cannot be denied access to public transportation,
any commercial facility, or public accommodation. This act appliesto all owners and
operators of public accommodations and commercia facilities, regardless of the size or
number of employees. It also appliesto al local and state governments.

Public accommodations are defined as private businesses that affect commerce and trade,
such asinns, hotels, restaurants, theaters, convention centers, bakeries, Laundromats, banks,
barber shops, attorneys’ offices, museums, zoos, places of education, day care centers, and
health clubs. To comply with this law, public accommodations and facilities are to be
designed, constructed, and altered to meet the accessibility standards of the new law.
Existing facilities are required to be accessible, if readily achievable. “Readily achievable’
means easily accomplishable and able to be carried out without much difficulty or expense.
Considerations in determining whether the public accommodation can be made accessible
are:

* nature and cost of the needed alteration;

» overadl financia resources of the facility involved and number of persons employed,;
and

» type of operation of the entity.

Examples of barriers to be removed or aterations to be made include placing ramps,

lowering telephones, making curb cuts in sidewal ks and entrances, widening doors,
installing grab barsin toilet stalls, and adding raised letters on elevator controls.
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Your rea estate office is subject to the ADA. You might need to make a*“ reasonable
accommodation” for aclient or customer. If your office is on the second floor without
elevator access, you might arrange to meet them on the first floor or at the coffee house or
library.

The Americans with Disabilities Act is enforced by the U.S. Attorney General. Punishment
for violating thislaw includes injunctions against operation of a business, afine up to
$50,000 for thefirst offense, and a fine of $100,000 for any subsequent offense.

Office Policy Manual

It is now mandatory for all Brokerage companies or entities to have an office policy manual.
This meansthat all the real estate corporations, limited liability companies, and partnerships
must have a policy manual. A sole proprietor, that does not sponsor any other licensees, is
not required to have a policy manual.

Some topics that might be included:

agency

fair housing

harassment

confidentiality of client information
Advertising

training and supervision of sponsored licensees
Disclosures

handling of risk

formsto use

the handling of earnest money.

When alicensee needs direction and the Managing Broker is not around the licensee can go
to the policy manual for guidance. New licensees to the firm can become a quick study of
operations because of the policy manual. Licensees have a greater understanding of what the
Managing Broker expects of him.
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FINANCE ITEMS

RESPA — Real Estate Settlement Procedures Act

RESPA is avery extensive and complicated law. RESPA regulations on lenders, inform
buyers and sellers of all settlement costs that were paid out of buyers and sellersfundsin a
real estate transaction.

While most of RESPA concerns lending and settlement service providers, there are certain
provisions of which every rea estate licensee should be aware. Real estate licensees cannot
accept referral fees from loan officers or home warranty companies. These are violations of
RESPA’s anti-kickback policies.

Besides the prohibition of referral fees from any “provider of credit,” areal estate Broker
advertising a listing along with specific loan terms for that listing must comply with RESPA
advertising requirements.

Licensees when referring their client/customers to a company that they own or will receive
dividends or profit sharing distributions from must disclose their interest to the
client/customer.

Competitive Market Analysis— Analysis of Short Sales,
Foreclosure Sales and Real Estate Owned (REO)

Part of the listing process involves recommending to the owner a market price that will be
the listed price. This price should be determined by a competitive market analysis, which
compares the listed property with other similar properties that have sold recently. No two
properties are exactly alike; however, many are comparable or similar in quality, location,
and utility. In comparing the listed property and the selected comparables, allowances are
made for differencesin things such aslot size, age, number of rooms, square footage, and so
on.

A minimum of three comparablesis desirable. Comparables should be as similar as possible
in all respectsto the listed property. Comparables are found in office real estatefiles, in
county assessor files, in MLS closed sales data, and from appraisers. The more recent the
date of sale of the comparable, the more valuable the comparable is to the analysis. Also of
great importance is the extent of similarity of physical characteristics of the comparable and
location of the comparable in relation to the listed property.
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In a depressed real estate market the maority of salesin an area might be short sales or
foreclosed sales. A short saleis one where the lender has agreed to accept aloan pay-off
less than the outstanding loan. Ideally, the lender not only accepts the lesser amount to
remove the mortgage lien, the lender also forgives the borrower the amount of loan that they
are not recovering. lllinoisis deficiency state and the lender, unless they provide arelease,
can take action against the borrower for the amounts not paid (deficiency judgment).
Unfortunately, a few short sales can lower the values of property in an area. In ashort sale,
alicensee should remember that the sellers, not the lender, are the clients. Earnest money
received by the Broker must be deposited by the next business day after the sellers accept an
offer —not the lender ratifying the short sale.

Y ou should adjust your CMA according to the different types of salesin thearea. Wasthe
sale down the block a“foreclosure” sale or the sale of an REO? It may take some digging,
but conditions in bank-owned properties vary widely. Terms of the sale also vary widely.
The seller of an REJ will probably be more motivated to sell his property than atypical
seller. Whatever the situation, the seller expects you to price his property accurately.

Mortgage Fraud

In the past few years, mortgage fraud has grown exponentially. Chicagoland is one the areas
with the most instances of mortgage fraud. The FBI found it necessary to establish a
Mortgage Fraud Division in Chicago.

Mortgage fraud takes many forms. Anytime the facts as told to the lender are not completely
accurate, afraud has occurred. Thisincludes inflating income on loan applications or
showing one contract to the lender and having a different contract between the buyer and the
seller. Usually for mortgage fraud to take place there is the need for an “industry insider” to
be involved in the transaction. Lying about the amount of earnest money being held by the
Broker, fraudulent work experience or job verifications, padding the transaction by
including the sale of personal property at inflated prices. Anytime alicensee assists in such
actions or any action to withhold or distort the information provided to the lender is
committing fraud.

M ortgages, Mortgagor, M ortgagee

Before proceeding further, it makes sense to define mortgage, mortgagor and mortgagee
because many licensees get them confused. We misuse the term mortgage every day. We
say, “Go to the bank and get amortgage.” This statement is entirely wrong. We should be
saying go to the bank and give the bank a mortgage.” A mortgage is a security instrument
that provides collateral for the loan. It statesthat if the borrower does not pay the loan, the
lender can take the property (foreclosure). So actually, the borrower gives the bank the
mortgage. The bank gives the borrower the loan.

We say inreal estate the “or’'s’ giveto “ee's’. The mortgagor (borrower) gives the mortgage
to the mortgagee (lender).
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TYPESOF SALE
FORECLOSURE

Many times, one will say they “Bought aforeclosure.” In fact, they did not by a foreclosure.
They bought an REO. A foreclosure saleis a sale that took place at a court ordered auction
held to satisfy alender’s judgment against a borrower. Third party bidders at a foreclosure
sale must have 10% of the bid price in cash when bidding (some sales require 25% and some
even 100%). Thethird party bidder must return the following day with the remainder of the
bid in cash. No time to seek a mortgage loan.

A buyer at aforeclosure auction is likely to get the property at areduced price, but he has
many risks. He did not get to inspect the interior of the property he is buying (foreclosed
property are often trashed by the exiting borrowers). He did not get the advantage of title
insurance, so he hasto search the title himself accurately. The third party bidder does not get
the advantage of leverage. He hastied up his money in the property. Considering, he should
get the lowest price.

REO —REAL ESTATE OWNED

Most times buyers who say they bought a foreclosure actually bought an REO. They made
their purchase from alender not at a court ordered auction. REO is an acronym for “real
estate owned.” More specifically, real estate owned other then bank real estate. AnREO is
aproperty that the lender filed a foreclosure suit against the borrowers and succeeded in
winning ajudgment against the borrowers. The court orders the property sold to satisfy the
judgment. At the auction sale, the lender makes the opening bid and usually no other bids. If
no third party bidders make a bid higher than lender’ s opening bid, the lender is the winning
bidder and now has a piece of real estate in their inventory of real estate that they do not
want.

Buyers buying from the lender have the opportunity to inspect the interior of the property.
They have the benefit of getting title insurance. They are able to put minimum money down
and obtain aloan for the rest. Buyer’s at foreclosure sales do not have these advantages. An
REO seller, therefore, commands a higher price for these properties.

SHORT SALES

Due to changes usually in market conditions, lenders may find themselvesin aposition
where the amount of money a borrower owes is more than the property is worth. In these
cases, alender may allow ashort sale. A short saleiswhere the lender will alow a
delinquent borrower to market and sell the property for less than the loan amount. The
lender will often agreeto forgive the unrecovered portion of the loan. In allowing a short
sale, the lender has concluded that they will recover more of what is owed in the short sale
than they could in foreclosure.
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The seller/borrowersin ashort saleis our client, not the lender. The lender’ s approval of a
short sale for the sellers/borrowersis merely a contingency. Earnest money received isto be
deposited in escrow by the day following acceptance by the seller. Not the lender.

Right of Redemption

The right of redemption, is the right a defaulted mortgagor (borrower) hasto recover his
property. Inlllinois, this redemption period starts the day the mortgagor is served the suit
for foreclosure. Foreclosureis alaw suit and a summons server will serve the suit on the
mortgagor. The mortgagor has 7 months to then pay al the deferred payments, the balance
of the loan and any advances (i.e., real estate taxes, insurance) the lender has made on the

property.

Most foreclosure suits take longer than the 7 month redemption period before getting to a
final judgment in favor of the lender. In those cases, the mortgagor has 3 months from the
final judgment to recover the property.

ASSUMPTIONS
OF EXISTING MORTGAGES

Sellers allowing a buyer to assume their existing mortgage must realize they are still
responsible for the payment of the loan. In an assumption, the buyer becomes responsible
for the terms and conditions of the loan. Sellers, however, need to be careful about allowing
an assumption — if the buyer does not make the payments, they (the original borrowers) will
have to make the payments. Sellers contemplating allowing an assumption should talk to
their lender about arelease of liability on theloan. Will the lender issue such arelease?
Probably not. The lender will want to qualify the buyer and put him into anew loan.

Mortgage Brokersand Bankers

To understand the difference between the mortgage broker and the mortgage broker think of
amortgage broker as being like areal estate broker. The real estate broker puts the buyer
together with the seller and collects acommission. The mortgage broker puts the borrower
together with the lender and collects a commission from the lender.

The mortgage banker lends his own money, or he borrows money to lend. He hasastakein

the borrower paying back the loan. Remember, it's his money. The mortgage broker merely
arranges to have money lent.
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REVIEW QUESTIONS

1 All of the following statements are true regarding real estate Brokersin Illinois

EXCEPT:

A. they must have a written employment contract with their Sponsoring Broker

B. they must pay their own income and social security taxes if an independent
contractor

C. they may accept a commission only from their Sponsoring Broker

D they may accept gifts or a bonus directly from an appreciative seller

2. A Broker presents an offer to the property owner during the listing term for the listed
price payable in cash with no contingencies and the specified earnest money deposit. In this
situation, which of the following statements is correct?

A. the property owner is required to accept the offer

B. the listing Brokerage company islegally entitled to the commission agreed upon in
the listing contract

C. the Sponsoring Broker will get the earnest money deposit if the offer is refused

D the property owner will forfeit the earnest money deposit if she refuses to accept the
offer

3. A real estate Broker advises abuyer that a property is zoned for the commercial use
the buyer intends to make of the property. Relying upon the Broker’ s advice, the buyer
enters into a contract to purchase the property. In making the statement regarding the
zoning, the Broker did not know what zoning applied to the property. The buyer
subsequently learns that the zoning is such that he cannot use the property as he intended.
Which of the following is correct?

A. the Broker committed an act of misrepresentation and is liable to the buyer for any
loss the buyer suffered as a consequence

B. because the Broker did not know the true facts regarding the zoning, no
misrepresentation of the property to the buyer took place, and therefore the licensee
isnot liable

C. the Broker is not liable because the buyer has the responsibility to find out the facts
on hisown

D. the licensee is not liable because the property was to be used for acommercial use

instead of residentia
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4.

When alicensed real estate Broker desiresto buy property listed with her Sponsoring

Broker’s office, she may:

A.
B.

o0

Comp o

6.

buy the property at any time and on any terms

not buy the property because of the subagency relationship she has through her
Sponsoring Broker

buy the property, provided her interest is made known to all parties

buy the property if she informs her Broker; she does not have to notify the principal

A Sponsoring Broker can accept compensation from both buyer and seller:

only if there isawritten listing from both

only if the total amount is equal to the total commission
under no circumstances

only after full disclosure to both parties

Sponsoring Broker Pete wishes to make an offer on one of his sponsored licensees

listings. The designated agent, Sherry, must:

A.
B.

o 0O

O Oow» N

withdraw from the transaction

inform Sponsoring Broker Pete that Brokerage law will not allow her to represent
him in adual agency relationship

obtain written confirmation from both clients for her to act as adual agent in this
transaction

show Pete al of her listed properties

Which of the following statementsis TRUE regarding dual agency in Illinois?

alicensee acting as adual agent may not disclose defects in a property

dual agency is prohibited under any circumstances

confirmation of the client’s consent to dual agency is required before the offer to
purchase has been presented

adual agent may give adviceto his or her client on what price to accept, what price
to offer, or what price to counter with

Which of the following is CORRECT regarding agency law (Article 15)?

the requirement to keep confidential information confidential ends when the listing
expires or the property is sold

confidential information consists of only information that the client expressly states
that she wishes to keep confidential

in certain instances, confidential information may be revealed to the employing or
Managing Broker

aBroker acting as adual agent can reveal confidentia information to both the parties
effort to multiply the magnitude and construction of home sales
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0.

When taking alisting, the Broker istold by the property owner that the septic system

has not been working properly. Thisfact is disclosed on the listing sheet and on the MLS
sheet. At ashowing of the property, the Broker:

A.

B.

10.

w >

does not have to disclose this information unless the prospective buyer asks about the
septic system

does not have to disclose this information because it was disclosed on the listing
sheet and MLS sheet

must disclose this information whether asked or not

does not have to disclose this information unlessin adual agency situation
representing both buyer and seller

Which of the following statements is TRUE regarding escrow accounts in Illinois?

escrow moneys must be placed in an interest-bearing account

awritten agreement between the principals must state how the interest from moneys
placed in an interest bearing escrow is to be distributed

security deposits are not considered escrow moneys

Brokers may not have more than one escrow account

A consumer walks into Broker Williams' office and states that he wants to buy a

. Unless other arrangements are made:

Williams will automatically be the designated agent of the buyer
Williams will automatically be the general agent of the buyer
they must have a written agreement between them

Williams cannot show the buyer his own listings

To create adua agency all of the following must be adhered to EXCEPT:

buyer and seller must agree in writing to the dual agency

at time of execution of any contract to purchase, buyer and seller must confirm in
writing their previous agreement to allow dual agency

the Broker cannot receive afee or commission from both the buyer and the seller
written disclosure of receiving afee from both the buyer and the seller, to receive a
feeisadll that isrequired

All of the following are TRUE regarding confidential information EXCEPT:

confidential information includes information that affects the negotiating position of
the client

information the client requests in writing to remain confidential must be confidential
confidential information received during alisting agreement remains confidential
even after the expiration of the listing agreement

information regarding the physical defects of the property may be confidential
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4.

oCom>

15.

Ministeria actsinclude al of the following EXCEPT:

showing property to an appraiser

answering ad calls

assisting a buyer in determining afair offer for a property
referring a buyer to another Broker

Which of the following isINCORRECT regarding confidential information?

Confidential information may be reveaed if:

oom>

16.

the information becomes public from another source
the disclosure is required by law

the listing or buyer—Brokerage agreement has expired
the client gives permission to release the information

Broker Jack has been denied dual agency by a seller and is now working with a

buyer that may be interested in the seller’ s house. Broker Jack refers the buyer to Broker
Xavier, another Broker in the office, and continues to work with the seller. To collect a
referral fee Broker Jack must:

oom>

17.

give written notice of the referral feeto the seller

give written notice of the referral fee to the buyer

give written notice of the referral fee to the buyer and seller

get the written permission of the buyer and the seller to collect areferral fee

Broker Frank is holding an open house on a property Broker Frank has had listed for

several weeks. A prospective buyer arrives at the open house and Broker Frank shows him
through the property. After touring the property, the buyer asks Broker Frank if the seller
will accept an offer of $155,000. Broker Frank:

A.

must disclose to the buyer that his agency relationship is with the seller and he must
look out for the seller’ s best interest. If the buyer desires to make the offer, Frank can
fill in the factual information on the contract for the buyer

must disclose to the buyer that his agency relationship is with the seller and he must
look out for the seller’ s best interest—he must then get someone from the office to
represent the buyer

must get permission to act as a dual agent or he will not be able to sell the property
can deal with buyer, but only if Frank agreesto forfeit the buyer’s side of the
commission
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oCom>

19.

8.

Article 15 defines confidential information to be any information:

obtained from the buyer or seller during alisting or Brokerage agreement

that would affect the negotiating position of the client

recorded at the recorder’ s office

obtained from the buyer or seller after they have signed alisting agreement or
Brokerage contract

Broker Johnson’ s listing agreement with the Davidsons has ended without Broker

Johnson selling the property and the Davidsons are now attempting to sell their house by
themselves. Broker Johnson is now working with a buyer who isinterested in a home like
the Davidson’s. Because the property is no longer listed with Broker Johnson:

A.

B.
C.

N

o owp

21.
shows the buyer through the property, answering the buyer’ s questions about the age, size,

0.

Broker Johnson isfreeto reveal confidential information learned from the
Davidsons to the new buyer

Broker Johnson must reveal confidential information to his new buyer client
Broker Johnson cannot reveal confidential information to the buyer unless the
Davidsons must list their home with another real estate Broker

Broker Johnson must keep the confidential information confidential

What is the duty of a Broker to aclient after the expiration of alisting agreement?

reveal the names of potential buyers to the new listing Broker
no duty is owed the client after the agreement expires
give acopy of the Broker’s competitive market analysis and the original MLS
printouts of the property to the new listing Broker
the Broker must keep confidential information confidential

A prospective buyer stopsin to view Broker Tripka s open house. Broker Tripka

asking price, physical characteristics of the property, available financing, and neighborhood
amenities. Broker Tripka:

N Co®m»

o owp

isthe buyer’ s designated agent

isacting as adual agent

has implied an agency relationship when he answered questions about financing
is performing ministerial acts

Which of the following statementsis CORRECT?

dual agency is prohibited except in commercial transactions

aBroker is automatically an agent of the seller

absent awritten agreement to the contrary, alicensee is considered a designated
agent of the consumer with whom he is working

alicenseeisvicarioudly liable for the client
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23.  Which of the following types of property ARE covered by the Illinois Commercial
Broker Lien Act?

A. real estate containing six residential units

B vacant land

C. land classified as farmland for tax assessment purposes
D awarehouse building

24. Under the Illinois Commercia Broker Lien Act, a Sponsoring Broker MUST file
the lien:

A. before the conveyance

B. after the conveyance

C. within 120 days of the closing

D. within four months of the closing

25.  Anout-of-state seller wantsto sell his property located in Illinois for $100,000
through Broker Dave. Broker Dave decides to purchase the property himself for the
$100,000. Shortly after the purchase, he has the property rezoned, and heisable to resell
the property for $150,000 due to its rezoning. Under what circumstancesis thislegal ?

A. Broker Dave would have had to inform the seller of the potential of the property to
be rezoned and, therefore, of greater value

B. Broker Dave's actions were legal as he did not have a listing with the seller

C. Broker Dave did nothing wrong because the seller knew he was a Broker

D Broker Dave should have had afriend purchase the property for him

26.  Anowner employs aBroker to market the owner’ s property and agrees to pay the
Broker a percentage of the sales price if the property is sold by anyone during the specified
time period of the Broker’s employment. This agreement is:

A. exclusive right-to-sell listing
B. net listing

C. exclusive agency listing

D. open listing

27. A listing contract creates an agency relationship between:

A. buyer and seller

B. buyer and lender

C. Sponsoring Broker and seller
D. Broker, seller, and buyer
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28.

The clause in the listing contract that protects the Broker’s commission entitlement

beyond the listing period in the event of the sale by the owner to a prospect who was in fact
introduced to the property by the Broker or another licensee of her listing firmis called:

oom>

29.

forfeiture clause
safety clause
settlement clause
exclusiveright clause

Upon the receipt of abuyer’s offer, the seller accepts all of the terms of the offer

except the amount of earnest money; the seller then agrees to accept an amount 50 percent
higher than the buyer had offered. Thisfact is promptly communicated to the offeree by the
Broker. Which of the following most accurately describes these events?

g oCom»
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31

0.

the communication created a bilateral contract

the seller accepted the buyer’ s offer

the seller conditionally accepted the buyer’ s offer

the seller rejected the buyer’ s offer and made a counteroffer to the buyer

The lllinois Residential Real Property Disclosure Act affects the sale of all:
commercia properties with underground storage tanks
residential properties with underground storage tanks

residential properties of four or fewer units
residential properties of more than four units

Under the Illinois Residential Real Property Disclosure Act, if the buyer receives the

completed disclosure form before entering into a contract to purchase, the rescission period

IS

cCow>

32.

three days if adefect isrevealed on the form

three days regardless of whether or not a defect is revealed on the form
fivedaysif adefect isreveaed on the form

thereis no rescission period

Which of the following would not be required to compl ete a disclosure statement

under the lllinois Residential Real Property Disclosure Act?

oom>

an owner who has not lived in the property in the past 12 months
an owner who has aways used the property as arenta

abuilder selling anew property that has never been occupied
aseller of afour-unit residential property
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33.

Whose responsibility isit to complete the lllinois Residential Real Property

Disclosure form?

oCom>

the seller

the seller with assistance from his attorney
the Broker

the Broker with assistance from his attorney

34. An unlicensed assistant may:

9 Com»

oom>

36.

S.

host an open house

host a home show booth

show property

be a signatory on an escrow account

Real estate licensees must disclose all of the following EXCEPT:
dual agent representation
their ownership interest in alisted property

amount of their commission
receipt of funds from all parties

Sponsoring Broker Mary Jane Morgan is holding earnest money in area estate

transaction. The buyer has defaulted. Sponsoring Broker Morgan can:

cCow>

37.

release the earnest money to the seller

release the earnest money at the written direction of the seller’ s attorney

release the earnest money according to the contract

release the earnest money only after receiving the written direction of the buyer and
seller or their attorneys

Which of the following statementsis TRUE in regard to escrow accounts and

escrow funds?

o0

escrow funds must be placed in an interest-bearing account

escrow funds must be placed in an escrow account no later than the next business
day after acceptance of the contract

branch offices cannot have escrow accounts

Brokers receive the interest earned from escrow accounts
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38.  All of thefollowing statements are TRUE regarding escrow accounts, EXCEPT:

A. escrow accounts must be reconciled within 10 days of the receipt of the monthly
bank statement

B. the DFPR must be notified with the details about changesin all escrow accounts

C. a Broker need not have an escrow account

D. asignatory on an escrow account must be a licensed Broker

39.  Which of thefollowing statementsis TRUE in regard to real estate contracts?

A. licensees may fill in the blanks in a preprinted form

B. licensees may draft contracts

C. blanksin a contract may befilled in after the signing by all parties

D. binding sales contracts must be designated “ Offer to Purchase”

40.  Alice Sanaghan is a Broker working for Sponsoring Broker Reilly. Broker Aliceisa
top producer with the firm and has hired a personal assistant, Joan, to help her with her redl
estate activities. Joan will make cold calls to consumers soliciting business for Broker Alice
and will often show properties when Broker Alice is busy. Which of the following is
INCORRECT? Joan:

must be licensed

must be paid by Sponsoring Broker Reilly
may be paid by Broker Alice

can be paid by commission

oom>

41.  Theearnest money check Broker Sweeney received from a buyer was returned by
the bank for “non-sufficient funds.” The buyer subsequently defaulted on the contract. At
the direction of the buyer’s attorney, the Sponsoring Broker returned the “NSF” check to the
buyer. The Sponsoring Broker:

A. may be disciplined by the DFPR for returning the “NSF’ check to the buyer without
the written direction of the buyer and seller.

B. may not be disciplined by the DFPR for returning the “NSF” check.

C. may only accept a cashier’s check on behalf of the seller.

D is allowed to keep the check until the buyer pays all bank fees associated with the
“NSF” check.
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42. Under the Lead-Based Paint Hazard Reduction Act target housing is housing built
before:

A. 1966
B. 1968
C. 1978
D. 2000

43.  The Managing Broker of ABC Redlty has an extensive, but complicated Office
Policy Manual. The Managing Broker should:

A. hold training sessionsin Manual compliance and provide written examples of
compliance in the Manual

B. have all Brokers sponsored by ABC to provide an acknowledgement that they read
the manual

C. require all Brokers sponsored by ABC to pass a multiple-choice test on the Manual

D. use the Real Estate License Act of 2000 as the office policy manual.

44, A Broker isdoing aresidential market analysisin an area where the only sales that
have taken place in the past 18 months were either foreclosures or REO property. The
Broker should:

A. use the sales prices of the foreclosed and REO properties, but adjust their sales
prices upward by 25%.

B. use the sales prices of the foreclosed and REO properties, but adjust their sales
prices downward by 25%.

C. not consider foreclosures, but should only consider the REO sales.
D. consider all types of sales making appropriate adjustments for condition and terms of
the sale.

45, Sam Seller refuses to accept an offer to purchase his home from Juan Pedro from
Spain because Sam considers the $50 of earnest money insufficient. Which of the following
is correct?

A. Sam isin violation of the Fair Housing Act of 1968 because he has discriminated on
the grounds of national origin.

B. Sam refused the offer because of the small amount of earnest money, so heisnot in
violation of the 1968 Act.

C. Sam isinviolation of the Civil Rights Act of 1866 because he discriminated on the
basis of race.

D. Sam is guilty of redlining.
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46.  Which of thefollowing is not abasis of discrimination prohibited by the 1968 Act?
A. race

B. Sex

C. occupation

D. religion

47. Daveisanewly licensed Broker that lacks experience in contract presentations. An
offer comesin on one of Dave' s listings and Managing Broker Ed agreesto assist Davein
the presentation of the contract to the sellers. Managing Broker Ed uses his years of
experience in the real estate business to help the seller make a decision. Managing Broker
Edis:

acting the way Broker Managers are supposed to act.
performing his supervisory duties under the license act.
performing ministerial acts.

acting as a designated agent.

oom>

48.  The Mayberry Multiple Listing Service refuses to accept a listing because the
home' s owner is Russian. Which of the following is correct?

A. an MLS does not come under the 1968 Act because it is a private nonprofit
organization

B. the 1968 Act does not prohibit discrimination against Russians

C. the listing Broker’s membership in the MLS may be terminated for taking the listing

D the MLSisin violation of the 1968 Act for denying access to the service because of
the owner’ s national origin

49. A property manager refuses to rent an office because the rental applicant isan
African American. The applicant has legal recourse under the:

Civil Rights Act of 1968
Civil Rights Act of 1866
Civil Rights Act of 1988
Civil Rights Act of 1974

oom>
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50. A red estate Broker shows white prospects homes only in all-white areas. This
discriminatory practiceis called:

A. redlining

B. blockbusting
C. steering

D. directing

51. TheCivil Rights Act of 1968 as amended in 1988 may be enforced by all of the
following EXCEPT:

acivil suit for damagesin federal court
administrative procedures through HUD

action by the U.S. Attorney General

arbitration with the National Labor Relations Board

cCow>

52. A buyer walksin to a Brokerage office and is greeted by alicensee that offersto
work with him in asearch for ahome. The licenseeis acting as the buyer’s

A. designated agent.
B. dual agent.

C. general agent.

D. ostensible agent.

53. Broker Williams, an lllinois licensee, took alisting from Seller Michaels that
prohibits sale of the property to persons with disabilities. Broker Williams:

may not show the property to persons with disabilities

isinviolation of the lllinois Human Rights Act

isinviolation of the Illinois Real Estate License Act

isin violation of both the Illinois Human Rights and Illinois Real Estate License Act

cCow>

Which of the following licenseesis required to have a policy manual ?

all Brokers

Sponsoring Brokers that sponsor other Brokers

Sponsoring Brokers that sponsor only themselves

only those Broker Managers that manage more than 10 Brokers

oCom» @
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55. A handicapped tenant in your apartment complex comes to you and requests a
handicap parking space in the rear of the building closer to his entry. Several of the existing
spaces in front are never used. Which of the following is TRUE?

A. the act requires you to install the parking space as thisis considered areasonable
accommodation
B. the act requires you to have an adequate number of handicap spaces but not where

the spaces should be
C. if the building has an elevator, the handicap spaces must be near the main entrance
D. the landlord can terminate the handicap tenant’s lease for being a nuisance

56. A sdleriscontemplating an offer that puts the seller into a short sale situation. The
Broker explainsthe contingency in the offer for the lender approving a short sale.
Regarding the earnest money:

A. the earnest money must be deposited by the next business day after the seller accepts

the offer

B. the earnest money must not get deposited until the next business day after the lender
accepts the offer

C. the lender must hold the earnest money until the sellers have vacated the property

D. since short sales take so long, earnest money must be placed into an interest-bearing
account

57. Under the Illinois Human Rights Act, all of the following are protected classes
EXCEPT:

A. Unfavorable military discharge
B. Age

C. Marital status

D.

Level of education attained

58. A buyer callson aBroker’s yard sign to view a property. The listing Broker arrives
and shows the property to the buyer. While showing the property, the buyer explains why he
isespecially interested in this property. After the showing, the listing Broker shows the
buyer some other properties that are available. The next week the buyer makes an offer
through another Broker. Which of the following is CORRECT?

A. The listing Broker violated the act by acting as an undisclosed dual agent

B. The listing Broker acted legally because showing a property is only aministeria act

C. Thelisting Broker is entitled to the commission and the other Broker is entitled only
to areferra fee since he never showed the property

D. The buyer must make his offer through the listing Broker
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59.  AnAfrican American tries to lease a storefront for the business that she intends to
open. The lessor refuses to rent the space to her due to her race. The lessor isin violation of
the:

[llinois Landlord-Tenant Act
Federal Fair Housing Act of 1989
Civil Rights Act of 1866
Americans with Disabilities Act

oom>

60. A buyer entersinto a purchase contract to buy a home. The buyer’s grandmother
provides the $10,000 earnest money and deliversit to the listing office. The buyer is unable
to get financing and the financing contingency clause allows for the return of the earnest
money. The Managing Broker should:

issue a $10,000 check to the grandmother.

issue a $10,000 check to the buyer.

return the earnest money minus expenses to the grandmother.
return the earnest money minus expenses to the buyer.

oom>

61. A property manager for alarge apartment complex restricts families with children
under 10 years of age to thefirst floor units. There is never a shortage of first floor vacancies
and no financially qualified families have been turned away. Restricting families to the first
floor

makes good business sense

will make second floor apartments more available to tenants without children
islegal if families are not turned away for lack of an available first floor unit
isillegal

oom>

62. A blind person wantsto rent athird floor apartment. Concerned for her safety a
Broker insists she rent the first floor unit that has the same square footage and the same floor
plan. Under these circumstances:

A. the Broker violated fair housing laws

B. the Broker did nothing wrong because you were looking out for the blind person’s
best interest

C. the Broker did nothing wrong because you provided her with the same type of
apartment

D. the blind are not covered under fair housing laws
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63. A licensee happens to hold the mortgage on the apartment building that heis leasing.
The licensee must:

A. disclose hisinterest in writing to the prospective tenant.

B. notify the Department of Financial & Professional Regulation of hisinterest in the
building.

C. get another licensee to represent the prospective tenant.

D. have the prospective tenant contact the owner directly.

64. A Broker, concerned about not breaking any fair housing laws, sellsahomein an all-
white area to an African American couple that became interested in the home. The Broker
then prepares aflyer professing what he had just done and starts handing them out in the
local shopping mall. The Broker:

has abided by the Civil Rights Act of 1968

should not have sold the house to a minority couple
isguilty of racial steering

isguilty of blockbusting

cCow>

65. Under the Illinois Human Rights Act, the protected classes include al of the
following EXCEPT:

parental status
sexual orientation
order of protection
marital status

oom>

66. A transaction fails to close. The buyer withdrew from the sale due to the results of a
home inspection showing water problems around the foundation. The seller statesthat “This
house is forty-five years old and this house is bone dry.” When putting the home back on
the market the licensee:

A must make the inspection available to prospective buyers.
B. must disclose the defect to prospective buyers.

C. should get the seller’ s permission to reveal the defect.

D should get a different home inspector for the next sale.
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67.  The Managing Broker of ABC Realty Company holds office training sessions on
creative financing — financing so creative asto beillegal. Brokersworking for ABC should:

turn the Managing Broker in to the State' s Attorney.

refuse to practice such creative techniques.

leave it up to their clientsif they want to practice such techniques.
only practice such creative financing with complete disclosure.

oCom>

68. Broker Joan is showing houses to a young couple with several children. The couple
asks Joan about the quality and reputation of the schoolsin the area. Joan responds that
they’ re not the best, and recommends looking for a home in different school districts nearby.
Joan is

A violating the Federal Fair Housing Act.
B. violating the Illinois Human Rights Act.
C. guilty of steering.

D not in violation of anything.

69. Broker Tripkarefusesto present an offer submitted by buyer Davistelling Davis that
he won't submit any offer to the sellers unless accompanied by at least $2,000 earnest
money. Broker Tripka

isviolating the Real Estate License Act by not submitting all offers.
islooking out for the best interest of his seller clients.

isdoing what al Brokers' do.

needs to lower the earnest money amount required.

oom>

70. Broker Highland refuses to present an offer that Broker Highland feelsis
ridiculously low. Broker Highland

A. should inform the buyers on what a more suitable offer would be.

B isviolating the Real Estate License Act.

C. should write-up the offer and immediately provide a counter offer.

D refuses to present the offer without cash earnest money accompanying the offer.
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71. A buyer tells Broker Regis that he wants to offer the sellers $350,000 for a property,
but the buyer refuses to put the offer in writing. Broker Regis

must present the oral offer

should inform the buyer that the Statute of Frauds requires all offersto bein writing
need not tell the sellers about this offer

should inform the buyers that their Broker Manager requires al offers presented
through the firm be in writing

cCow>

72. Managing Broker Watson informs his staff that all buyers must provide the earnest
money in certified funds before their offer will be presented to the sellers. A buyer attempts
to make an offer on a Sunday when the banks are closed. Broker Watson

must allow for Sunday offers without earnest money to be presented.
has instituted a sensible policy that protects the seller.

must present any and all offers.

may make any rules he wishes because hisfirmisinvolved it the sale

oom>

73. A buyer wants to make an offer on a property that is already under contract. Broker
Timothy refuses to present the offer. Broker Timothy

must present the offer

must present the offer if it is accompanied by earnest money

does not have to present the offer — the seller can’t sell the same property twice
does not have to present the offer because his officeisinvolved in the sale

cCow>

74. Broker Mooseis selling his own home “By Owner” without the help of his
Sponsoring Broker. Broker Moose must state “ Agent Owned”

on his“For Sale By Owner” yard sign and news paper ads

when his Sponsoring Broker puts an ad in the newspaper for his home
only on internet advertising

when talking to first time home buyers

cCow>
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